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Court Authority to Change Trust Investment 


Although a trust agreement directs that the trustee invest 
the trust fund “in such securities as are by the laws of the State 
of New Jersey designated as legal investments for trust 
funds,” a court of equity may, under the New Jersey statutes, 
authorize the trustee to invest all or part of the fund in non- 
legal investments, including common and preferred stocks, 
when such action “will promote the objects and purposes of 
the trust and the interests of all the beneficiaries.” (R. S. 
1937, 8:16-18.) Reiner v. Fidelity Union Trust Co., Court of 
Chancery of New Jersey, 8 Atl. Rep. (2d) 175. 

In this case the donor created a trust fund of 12,500 shares 
of preferred stock. The trust agreement provided that, if the 
stock should be redeemed, the trustee should invest the fund 
in securities designated as legal for trust funds. The stock 
was redeemed and the trustee came into the possession of $1,- 
250,000 in cash. The beneficiaries applied to the court to 
authorize the trustee to invest not in excess of 20 per cent. 
of the trust fund in common stock selected from a list of com- 
mon stocks annexed to the application. The matter was re- 
ferred to a special master who reported that the authority 
prayed for should be granted. In confirming the special 
master’s report, the Court of Chancery said: 


The court has inherent jurisdiction to grant the relief prayed and 
sufficient facts are before the court to warrant the exercise of that 
inherent jurisdiction. The court may not act merely because the 

NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §514. 
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life beneficiaries desire a larger income, That element is one which 
should be given consideration but it is not decisive. The rights of 
ultimate beneficiaries in the corpus must also be considered. The ac- 
tion proposed must appear to be in the interest both of the life tenants 
and of the ultimate beneficiaries. 

> purpose of the creator of the trust to give an income to life 
beneficiaries must be given consideration; let it be assumed that at 
a certain time when savings bank deposits were paying four per cent. 
interest, a trust is created consisting of such bank deposits and the 
trustee is directed to keep the fund of the trust invested in those de- 
posits and to pay the income for the support and maintenance of a 
minor child and then over, and let it be supposed that the income is 
needed for the support and maintenance of the child and the creator 
of the trust knew it, and then let it be supposed that conditions have 
changed so that (and the court will take judicial notice that they have 
so changed) no income of any substantial amount whatever could be 
obtained on savings bank deposits. Is there any doubt but that the 
court could very properly find that, under such circumstances, a pri- 
mary intent and purpose of the creator of the trust would be defeated 
if the trustee were required to longer continue the investment in sav- 
ings bank deposits? ‘The answer is obvious. 

A most important element to be considered in the instant case is 
the fact that the corpus of this trust at the time it was created con- 
sisted of preferred corporate stock (not bonds) which stock provided 
for an income of seven per cent., and that the trustee was to hold that 
stock until it was redeemed. This fact indicates that it would be no 
shock to the creator of the trust if at least a portion of the trust funds 
should be invested in stocks and it indicates that, when he used the 
language which he did, confining the investments to legals after retire- 
ment of the preferred stock, he must have had in mind the fact that 
the court might designate as “legals” securities other than those spe- 
cifically mentioned in the statute. 

Although I hold that the Court of Chancery always had jurisdic- 
tion to permit investment of trust funds in other than those specifi- 
cally mentioned in the statute, that mere fact does not deprive Chapter 
45 of the Laws of 1937, now R. S. (1937) 3:16-17 and 3:16-18, 
N. J. S. A. 3:16-17, 3:16-18, of influence. Prior to the adoption of 
the statute, although the court had in some instances acted, there 
was a reluctance on the part of the court to act as is indicated by the 
cases. The Legislature desired to make it clear by Chapter 45 of the 
Laws of 1937 that it recognized, not only that the court had juris- 
diction to act, but that conditions were such, in the opinion of the 
Legislature, as that the court, in proper cases, should act and it there- 
fore expressly authorized the court in certain instances to act and 
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provided for a method of procedure and the Legislature desired to 
make it clear that, among the classes of investment which it thought 
might be authorized, were common and preferred stocks, The Legis- 
lature recognized by this act that conditions had become such as that, 
in order to maintain the integrity of a trust fund, it might be neces- 
sary to invest in common stocks and it intended to limit the power 
of the court in this respect (the inherent power of the court being 
unlimited) and hence inserted the provision in R. S. (1987) 3:16-18, 
N. J. S. A. 3:16-18, “provided, that the court shall not authorize or 
direct the purchase of any class of common or preferred stock of any 
corporation unless said corporation shall have been organized and 
engaged in the conduct of its business for five calendar years imme- 
diately preceding the purchase of the stock of such corporation.” 
Morris Community Chest v. Wilentz, 124 N. J. Eq. 580, 3 A. 2d 808. 

The Legislature also intended to make it clear that it might be 
necessary to invest the whole of the funds of a trust in securities other 
than “legals” for it expressly conferred upon the court the power to 
authorize or direct the trustee of a trust to invest the whole, or such 
part thereof as “it shall designate, in any class or classes of invest- 
ments, including common or preferred stocks of corporations of this 
state or of any other state or country, which in its judgment will 
promote the objects and purposes of the trust and the interests of all 
the beneficiaries thereof... .” 

That the Legislature conceived that, under existing conditions, it 
might well be that investments should be made in common stock is clear 
else it would not have provided by Chapter 45 of the Laws of 1937, 
now R, S. (1937) 3:16-17 and 3:16-18, N. J. S. A. 3:16-17, 3:16-18, 
that such investments in common stock should be limited as by the 
statute provided. If the Legislature had not conceived that it might 
well be, under existing conditions, that investments should be made 
in common stocks, there was no sense in the adoption of the legislation. 

Under the statute investments in common stock cannot be made 
until all parties are called into court and heard and it is necessary 
that the type of securities in which investments are to be made should 
be submitted to the court and the court may control the percentage 
of the trust assets which may be invested in common stocks. The Leg- 
islature recognized, as is the fact, that, in the light of the present 
chaotic conditions, this was the only safe and practical course to pur- 
sue. Without the aid of the statute courts have authorized invest- 
ments in securities other than so-called “legals.” 

In several New York cases trustees have been excused from making 
investments in securities as directed by the will. Thus, in Matter of 
Phair, New York, Kings County, Surrogate, New York Law Journal, 
July 18, 1934, 3 Prentice-Hall Trust Service, p. 15,714, sec. 15,706, 
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the court said: “Paragraph ‘Third’ of the present will requires that 
the executors invest two-thirds of the residuary estate in ‘Guaranteed 
first mortgages on New York City real estate.’ In view of the present 
economic conditions of which the court takes judicial notice, I hold 
that the executors are relieved from such direction” citing (Matter 
of Wallach,* and cases cited; Matter of Loring,* Matter of Wandler,* 
Matter of Wolburg.* 

The trustee in its memorandum concedes and indeed it is well set- 
tled in New Jersey that a court of equity, under certain circumstances, 
may deviate from the express terms of the trust in the interest of the 
beneficiaries. Newark Savings Institution Case, 28 N. J. Eq. 552; 
Fidelity Ins., Trust & Safe-Deposit Co. v. United New Jersey R, & 
Canal Co., 36 N. J. Eq. 405, at page 408; Pennington v. Metropolitan 
Museum of Art, supra; Price v. Long, 87 N. J. Eq. 578, 101 A. 195; 
New Jersey National Bank & Trust Company v. Lincoln Mortgage & 
Title Guaranty Company, 1930, 105 N. J. Eq. 557, 148 A. 718; 
Fidelity Union Trust Co. v. J. R. Shanley, &c., Co., supra; Trust Co. 
of New Jersey v. Glunz, 119 N. J. Eq. 73, 181 A. 27 (modified 121 
N. J. Eq. 593, 191 A. 795 but not on the point here involved) ; and 
see 2 Perry on Trusts & Trustees, 7th Ed., sec. 764, and cases cited. 

In 3 Trusts & Trustees by Bogert (1935), § 688, page 2074, we 
have the following: 

“The power of the court of equity to advise trustees with respect 
to their powers and duties in case of doubt extends to the giving of 
counsel with respect to the type of investments lawful under an am- 
biguous statute or instrument. The court also has power to sanction 
a deviation from the normal course under a trust instrument with 
respect to trust investments where there is real need for such a change 
in order to prevent injustice. . 

“The court may direct the trustee to invest contrary to the set- 
tlor’s express instructions, either by purchasing a forbidden security 
or by failing to obtain for the trust an investment expressly favored 
by the settlor. Thus, the court may authorize a trustee to buy realty 
on foreclosure, although the terms of the trust would not make such 
an investment lawful, or direct a sale of stock in a jewelry corporation 
which the settlor had instructed the trustee to retain, or order the 
trustee of a New York estate to invest in local securities instead of 
following the settlor’s desire that the small trust fund be invested in 
furnished cottages for Florida tourists. .. . 

“The power to override the settlor’s directions about investments 
is sparingly exercised by the courts. A real emergency must be shown. 
Danger of serious interference with the objects of the trust as origi- 
nally founded must be apprehended. The court will not act merely for 





*No opinion for publication. 
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the purpose of increasing to a slight extent the safety of the principal 
or the amount of the income or simply for the purpose of accom- 
modating a whim of the cestuis. 

“In making any change in investments, the court should consider 
the welfare of both temporary beneficiaries and remaindermen. . . .” 

In Marsh v. Reed, 184 Ill. 263, 56 N. E. 306, the Supreme Court 
of Illinois affirmed a decree in equity directing a trustee to execute a 
ninety-nine year lease although the will provided that no lease should 
be made for longer than ten years. 

Having reviewed the testimony taken before the master, I find that 
the evidence fully sustains his finding. 


REE REECE 


Practice of Law by Title Companies 


A corporation has a legal right to employ an attorney or 
maintain a legal department to handle its own legal business, 
furnish it opinions, legal counsel or advice for its own benefit 
in connection with the performance of its lawful duties. But 
a corporation may not furnish legal services to others and col- 
lect fees or profits therefor, directly or indirectly, and it may 
be enjoined from doing so. This well-known rule was ex- 
pressed by the Court of Civil Appeals of Texas in the case of 
Stewart Abstract Co. v. Judicial Commission of Jefferson 
County, 131 S. W. Rep. (2d) 686. 

This action was commenced by a group of lawyers who 
were members of the “Judicial Commission of Jefferson 
County, Texas,” against a group of corporations engaged in 
the business of examining titles to real estate and giving legal 
advice with reference thereto. The plaintiffs alleged: 


(a) That the Respondents, or each of them, furnish opinions as 
to the condition of titles to real estate with or without insuring such 
titles. 

(b) That they and each of them engage in drawing deeds, mort- 
gages, releases, leases, affidavits, contracts, promissory notes and other 
legal papers for others for pay. 

(c) That they each advise others on legal matters. 

(d) That they each prepare escrow agreements and instructions 
for others. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §127. 
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(e) That they and each of them maintain a legal department for 
the benefit of others, 

(f) That they each furnish legal services and legal advice to others, 

(g) That they each hold themselves out to perform legal services 
which require use of legal knowledge or skill. 

(h) That they each advertise for legal business. 

(i) That they each openly solicit legal employment and business. 


In holding that the Judicial Commission made out a prima 
facie case against the title companies, the court wrote, in part, 
as follows: 


This being a preliminary proceeding we shall not discuss the ques- 
tions of law involved at length. That the above acts committed by 
appellants constituted the practice of law is too plain to admit of 
argument. See annotations, 73 A. L. R. at page 1331. The South 
Carolina Supreme Court in the case of In re Duncan, 83 S. C. 186, 
65 S. E. 210, 211, 24 L. R. A., N. S., 750, 18 Ann. Cas. 657, pointed 
out that the practice of law is not limited to the conduct of cases in 
court. Justice Woods said in that case: “It is too obvious for discus- 
sion that the practice of law is not limited to the conduct of cases in 
courts. According to the generally understood definition of the prac- 
tice of law in this country, it embraces the preparation of pleadings, 
and other papers incident to actions and special proceedings, and the 
management of such actions and proceedings on behalf of clients be- 
fore judges and courts, and, in addition, conveyancing, the prepara- 
tion of legal instruments of all kinds, and, in general, all advice to 
clients, and all action taken for them in matters connected with the 
law.” 

Among the many opinions of the Courts of other States, which 
might be cited, the recent cases of People ex rel. Chicago Bar Ass’n 
v. Goodman, 366 II]. 346, 8 N. E. 2d 941, 111 A. L. R. 1, by the 
Supreme Court of Illinois, and Clark v. Austin, 340 Mo. 467, 101 
S. W. 2d 977, and State ex rel. McKittrick v. C. S. Dudley & Co., 
340 Mo. 852, 102 S. W. 2d 895, both by the Supreme Court of Mis- 
souri will be found especially helpful on the general subject of illegal 
practice of law. 

But the appellants (the title companies) contend that the acts 
charged as constituting illegal practice, if done by them, were done 
under authority of the State Board of Insurance Commissioners which 
supervises their business, and that “the acts done are done pursuant 
to the rules and regulations of the Commission and the charges are 
made pursuant to the rules and regulations made by the Commission.” 
The contention is based on certain provisions contained in a purported 
copy of Amended Schedule of Rates, Rules and Regulations issued by 
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the Board of Insurance Commissioners at Austin, Texas, January, 
1938, amending the schedule of fees to be charged by title insurance 
companies in an amount “to cover the additional expense of the prepa- 
ration of all necessary current papers incident to said deal.” The 
copy introduced in evidence set out a schedule of charges and con- 
tained the following: “The above charges to include the fee for in- 
surance, title examination, preparation of all necessary current papers 
incident to said deal, inspection fee, escrow charge and closing of deal, 
but no other service. (Note: By the term ‘necessary current papers’ 
is meant all current papers incident to the particular kind of transac- 
tion involved except curative instruments.)” 


In so far as these provisions may be construed as authorizing title 
insurance companies to perform acts amounting to the practice of law 
they can have no validity whatever. It is of course not within the 
province of the Commission to regulate the practice of law nor to em- 
power a corporation to practice law, And since it is not within the 
province of the Commission to determine what acts shall constitute 
the practice of law, and what shall not, we think the presumption may 
be fairly indulged that the members of the Commission did not have 
that matter in mind when the schedule was prepared. In any event, 
such schedules could not legally empower the appellants to perform 
the acts charged against them which constitute the practice of law. 
Rhode Island Bar Ass’n v. Automobile Service Ass’n, 55 R. I. 122, 179 
A. 189, 100 A. L. R. 226; Meuiner v. Bernich, La. App., 170 So. 567. 


The next question then is: Did the trial court have power to en- 
join the illegal practice of law? We think unquestionably the courts 
do have such power. McCloskey v. San Antonio Public Service Co., 
Tex, Civ. App., 51 S. W. 2d 1088, writ refused. Unauthorized prac- 
tice of law constitutes a contempt of court. People ex rel. Ill. Bar 
Ass’n v. People’s Stock Yards State Bank, 344 Ill. 462, 176 N. E. 
901; Clark v. Austin, 340 Mo. 467, 101 S. W. 2d 977. Injunction 
is a proper remedy to prevent unlawful practice of law when asked 
by attorneys acting for themselves and other affected members of their 
profession. Fitchette v. Taylor, 191 Minn. 582, 254 N. W. 910, 94 
A, L. R. 356, Supreme Court of Minnesota. And a corporation may 
be restrained by injunction from the performance of acts which con- 
stitute the practice of law. Dworken v. Apartment House Owners 
Ass’n, 38 Ohio App. 265, 176 N. E. 577. The practice of law vitally 
affects the public interest and the courts have power to enjoin un- 
lawful practice, or take such other steps within their constitutional 
powers as may be necessary to suppress such practice. Randall v. 
Brigham, 7 Wall. 523, 19 L. Ed. 285; Fitchette v. Taylor, 191 Minn. 
582, 254 N. W. 910, 94 A. L. R. 856. See, also, annotation to latter 
case in 94 A. L. R. pages 359 et seq. 
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Indorsement of Certificates by Bank Officer 


A. bank officer who, prior to the insolvency of the bank, in- 
dorses for accommodation certificates of deposit issued by the 
bank for the purpose of preventing the holders from with- 
drawing their funds from the bank and reimburses the cer- 
tificate holders after the bank’s insolvency (or has judgments 
entered against him for the amounts of the certificates) will 
be permitted to set off such amounts against notes on which 
he is liable to the bank. Dickenson v. Charles, Supreme Court 
of Appeals of Virginia, 4 S. E. Rep. (2d) 351. 

The following paragraphs are quoted from the court’s 
opinion: 


It is too well settled to require the citation of authority that in 
liquidating the affairs of an insolvent bank a debtor of the bank may 
set off the bank’s debt to him against his debt to it where his claim 
against the bank has been acquired prior to insolvency. Conversely 
the set-off is not allowed where the debtor’s claim against the bank 
has not been acquired until after insolvency. See Michie on Banks 
and Banking, Perm. Ed., Vol. 5, § 162, p. 312; Stegal v. Union Bank, 
etc., Trust Co., 163 Va. 417, 176 S. E. 438, 95 A, L. R. 582. 

Moreover, “It is well settled that in order to warrant a set-off the 
debts must be mutual; that is, must be owing between the same parties.” 
Elswick v. Combs, 171 Va. 112, 114, 198 S. E. 501, and authorities 
there cited. 

The able briefs filed on behalf of the respective parties in the in- 
stant case agree with these principals. They differ only in their appli- 
cation. The vital question is, Was Charles’ claim against the bank for 
reimbursement on account of his endorsements on the certificates of 
deposit acquired prior or subsequent to the closing of the bank? 

While Charles’ endorsements on the certificates of deposit were 
made many months prior to the closing of the bank, the payments to 
be made by him are subsequent to the bank’s failure. 

A certificate of deposit is, in effect, the bank’s promissory note. 
5 Michie on Banks and Banking, Perm. Ed., § 313, pp. 599, 600; 
7 Am. Jur., § 492, p. 352. The liability of an endorser thereon is the 
same as upon the endorsement of any other promissory note. 5 Michie 
on Banks and Banking, Perm. Ed., § 322(c), p. 618. 

An accommodation endorser of a negotiable note stands in the 
position of a surety for the maker. State Savings Bank v. Baker, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §771. 
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93 Va, 510, 514, 25 S. E. 550; Burton v. Slaughter, 26 Grat. 914, 
67 Va. 914, 920; 8 Am. Jur., § 464, p. 212. 

It is elementary that one secondarily liable on an obligation, such 
as a surety or an accommodation endorser, who has satisfied the de- 
mands of the holder, is entitled to reimbursement from the party pri- 
marily liable, such as the principal or maker of the obligation. 

“A surety who pays the debt of his principal, upon the plainest 
principles of natural reason and justice, has a right to be reimbursed 
by him. And this principle is recognized by both courts of law and 
equity. There is an implied contract of indemnity between the prin- 
cipal and his surety, which obliges the former to reimburse the latter 
who has paid his debt; and the courts of equity will substitute him 
to the remedies and securities of the creditor for his indemnity; and 
this not upon the ground of contract, but upon a principle of natural 
equity and justice.” Kendrick v. Forney, 22 Grat. 748, 63 Va. 748, 
749, 750. ... 

In 50 C. J., § 394, p. 242, the author says: “While many of the 
rights of a surety depend upon payment by him, he possesses many 
before payment; and such rights have their inception as soon as he 
executes the instrument, and are fixed by the law in force at that time. 
Thus, although in some cases the contrary has been asserted, it is gen- 
erally held that the relation of debtor and creditor exists between the 
principal and surety from the time the contract of suretyship is made.” 

In Rice v. Southgate, 16 Gray 142, 143, the Massachusetts court 
said: “Upon well settled principles, it is clear that the contract of a 
principal with his surety to indemnify him for any payment which the 
latter may make to the creditor in consequence of the liability as- 
sumed takes effect from the time when the surety becomes responsible 
for the debt of the principal. It is then that the law raises the im- 
plied contract or promise of indemnity. No new contract is made 
when the money is paid by the surety, but the payment relates back 
to the time when the contract was entered into by which the liability 
to pay was incurred. The payment only fixes the amount of damages 
for which the principal is liable under his original agreement to in- 
demnify the surety.” ... 

Following this reasoning the decided weight of authority is that in 
equity a surety may set off the claim which he is required to pay for 
an insolvent principal against his indebtedness to the principal, al- 
thought the payments are not actually made by the surety until after 
the insolvency of the principal. .. . 

This principle has been applied in a number of decisions where 
a guarantor or surety, for the payment of sums deposited in a bank, 
was permitted in equity to set off against his indebtedness to the bank 
the payments made by him subsequent to the bank’s failure. . . . 
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We think the majority view allowing the equitable set-off in favor 
of the surety is based on the sounder reasoning. Unquestionably the 
surety becomes bound for the principal’s debt as soon as the contract 
of suretyship is executed, and in turn the principal at the same time 
becomes bound to reimburse the surety for what he may thereafter 
have to pay. After the execution of the suretyship contract the surety 
does nothing to improve his situation. 

All of the authorities agree that if the surety actually pays the 
debt before the insolvency of the principal, he is entitled to set off 
the amount so paid against his debt to the principal. We see no reason 
in equity why the rights of a surety should not be protected in the 
case where he makes payment subsequent to the insolvency of the prin- 
cipal on a liability actually incurred prior thereto. 

Moreover, the allowance of the set-off in the instant case is quite 
in accord with the principles heretofore laid down by this court in 
Feazle v. Dillard, supra; Gordon v. Rixey’s Adm’r, supra; Barnes v. 
Barnes’ Adm’r, supra; Childress v. Jordan, supra; Wayland v. Tucker, 
supra, 

See, also, Stegal v. Union Bank & Federal Trust Co., supra, 163 
Va. at pages 435, 436, 176 S. E. at page 445, 95 A. L. R. 582, in 
which we noted that, “The trend of all modern decisions is toward 
liberality in the allowance of set-offs in the case of the insolvency of 
the party against whom the set-off is claimed to the end that only the 
true balance may be required to be paid to the representative of the 
estate of the insolvent.” 

It is argued that the allowance of the set-off in the instant case 
will operate to create a preference. But this is merely another way 
of saying that the set-off should not be allowed. In a sense every set- 
off allowed against the claim of a receiver of an insolvent creates a 
preference. If A owes an insolvent bank $500 and has a deposit 
therein of the same amount, all of the authorities agree that these two 
debts may be set off the one against the other. The effect of this is 
to allow A to use the full amount of his deposit in order to pay his 
indebtedness to the bank. Thus A, in a sense, is paid his debt in full 
by the insolvent bank while the other depositors who do not owe the 
bank anything must receive only their pro rata share of the dividends 
paid in distribution of the bank’s assets. 

And yet it has long since been settled that the allowance of a set- 
off in the situation just mentioned does not result in an objectionable 
preference, because the receiver merely stands in the shoes of the in- 
solvent bank and holds its assets subject to the same rights and 
equities to which the bank would have been subject. Scott v. Arm- 
strong, 146 U. S. 499, 13 S. Ct. 148, 36 L. Ed. 1059; 7 Am. Jur., 
§ 473, p. 339, citing numerous cases. 
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It is next said that the set-off should be disallowed because the 
bank did not request Charles to endorse the certificates of deposit, 
and hence he was a mere volunteer in doing so. 

While it is true that there was no formal resolution of the board 
of directors of the bank requesting Charles and his associates to en- 
dorse the certificates of deposit in question, the record unquestionably 
shows that such endorsements were for the benefit of the bank and in 
order to prevent a withdrawal of large deposits therefrom during a 
critical period. The bank, of course, knew of this action and in effect 
ratified it. 

The next contention is that the guaranty of these deposits by the 
bank’s officers violated the principle that a bank has no power to 
pledge its assets to secure deposits of private funds, and was hence 
contrary to public policy and null and void. 

On this point it is said in 7 Am, Jur., § 490.5, p. 351: “The fact, 
however, that the bank may have no power to guarantee repayment 
of deposits by a pledge of its assets does not preclude its officers or 
stockholders from entering into an agreement with depositors by which 
they bind themselves as individuals to repay deposits, for such a per- 
sonal guaranty in no way increases or alters the bank’s obligation to 
the depositor. The validity of such agreements has been sustained in 
a number of cases; and other cases, which have considered a guaranty 
of a deposit by a stockholder of the bank of deposit as affected by the 
Statute of Frauds, have apparently assumed that otherwise the con- 
tract is valid.” 





Personal Liability of Officers on Building Asso- 


ciation’s Note 


A promissory note recited “the undersigned jointly and 
severally promise to pay,” etc. It was signed on behalf of a 
building and loan association by the association’s officers in 
the following form: 


Oul Homestead Association 
Albert Hornik, Pres. 
James L. Preisler, Sec’y 
James Bican, Treas. 


It was held that the words above quoted imported a per- 
sonal liability on the part of the signers and that the officers 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §376. 
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signing the note were personally liable. Kasper American 
State Bank v. Oul Homestead Association, Appellate Court 
of Illinois, 22 N. E. Rep. (2d) 785. 

The decision was based on Section 20 of the Uniform Ne- 
gotiable Instruments Act which reads as follows: 


Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in 
a representative capacity, he is not liable on the instrument if he was 
duly authorized; but the mere addition of words describing him as 
an agent, or as filling a representative character, without disclosing 
his principal, does not exempt him from personal liability. 


It is quite likely that neither the bank nor the association 
officials signing the note gave any thought to the words “jointly 
and severally” at the time the note was signed. It is also quite 
likely that the officers had no intention of binding themselves 
personally on the note. However, the presence of the words 
referred to made them individually responsible. The opinion 
of the court reads as follows: 


Judgment by confession was entered against defendants for 
$4,372.34; they subsequently filed a petition asking that the judgment 
be vacated and set aside; plaintiff was given leave to file a counter- 
affidavit; after hearing, defendants’ motion was overruled and they 
appeal. 

The first question is whether the note, with its power to confess 
judgment, authorized a personal judgment against the individuals 
named as defendants. The note is in the following form: 


“Chicago, IIll., June 10, 1932. 

“Two months after date, for value received, the undersigned jointly 
and severally promise to pay to the order of the Kaspar American 
State Bank Four Thousand ($4,000.00) Dollars. .. . 

“Said Bank or the legal holder hereof is hereby authorized . . . to 
apply to the payment of any liabilities . . . of the undersigned jointly 
and severally, to said bank, or to the legal holder hereof, . . . all 
property, . . . of the undersigned. .. . 

“And to secure the payment of said sum and interest, authority 
is given irrevocably to any attorney of any Court of Record, to ap- 
pear for the undersigned jointly and severally in said Court, in term 
time or in vacation in any state or Territory of the United States, 
at any time hereafter and confess a judgment without process, in favor 
of the holder of this note for such amount as may appear to be unpaid 








or 
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or owing thereon, together with costs and reasonable attorney’s fees. 
“Qul Homestead Association 

“Albert Hornik, Pres. 

“James L. Preisler, Sec’y 

“James Bican, Treas.” 


Defendants Hornik, Preisler and Bican say they signed the note 
in a representative capacity and that under the Negotiable Instruments 
Law they are not personally liable, citing sec. 20 of that act, Ill. Rev. 
Stat. 1937, c. 98, § 40, which reads in part as follows: “Where the 
instrument contains, or a person adds to his signature, words indicat- 
ing that he signs for or on behalf of the principal, or in a representa- 
tive capacity, he is not liable on the instrument if he was duly author- 
ized... .” Defendants cite cases construing this statute to mean 
that where persons sign their names with their official titles they are 
signing for the purpose of attesting the signature of the corporation, 
and the instrument constitutes the obligation of the corporation alone. 
Tampa Inv. & Securities Co. v. Taylor, 272 Ill. App. 541; Scanlan 
v. Keith, 102 Ill. 634, 40 Am. Rep. 624; Thompson v. Hasselman, 
131 Ill. App. 257, and other similar cases. To this plaintiff replies 
that in none of the cases cited by defendants do the words “jointly 
and severally” appear in the note, and that these words in the instant 
case impose an individual liability upon the signers. They appear 
three times in the note. Webster’s Dictionary defines the word 
“jointly” to mean “to become liable to a joint obligation,” and the 
word “severally” to mean “individually.” 

In 8 Corpus Juris, page 166, sec. 277, the author discusses the 
use of the words “jointly and severally” in the body of an instrument 
and says they areheld to be decisive of the meaning of the instrument 
and to import individual liability, Many English cases are cited in 
support. In Healey v. Story, 3 Exch. (Eng.) 2, the court in discuss- 
ing the meaning of the words “jointly and severally” said: “The plain 
grammatical meaning of the words is, ‘we jointly promise, and we 
severally promise’; that is to say, we personally promise. ‘That is 
clearly the true meaning of the words.” In Bradlee v. Boston Glass 
Manufactory, 16 Pick. 347, 33 Mass. 347, 351, where the note read, 
“, . . we, the subscribers, jointly and severally, promise to pay . . .”, 
it was held that these words were decisive, and that the word “sev- 
erally” bound each of the signers. These words were given the same 
effect in Savage v. Rix, 9 N. H. 263, 270. 

Defendants rested their case upon the language of the note itself 
and argue that the phrase “the undersigned jointly and severally 
promise” is overbalanced by the form of the signatures and should be 
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rejected as surplusage. Defendants concede that they find no case 
supporting this proposition. All the cases which pass upon the effect 
of these words hold that they import a personal liability upon the 
parties who sign the note, and no convincing reasons are presented 
which persuade us to hold otherwise. 


Defendants’ argument is based upon the assumption that the 
parties did not mean what they repeatedly said in the body of the 
note, and that all words, however definite, importing individual lia- 
bility must be disregarded if after the names of the signers appear 
words indicating their official positions. This cannot be. The entire 
note must be considered. Farmers’ Exchange Bank v. Sollars, 3538 
Ill. 224, 187 N. E. 289, 89 A. L. R. 398. 


In their petition to vacate the judgment defendants assert that 
the Oul Homestead Association, defendant, was in liquidation on Janu- 
ary 17, 1936, under chap. 32, § 246, Ill. Rev. Stat. 1937, and that 
having filed the requisite resolutions on January 17, 1936, and the 
liquidators having been appointed, no judgment could subsequently be 
confessed against it. Nowhere in the petition to vacate the judgment 
is it alleged that the Oul Homestead Association has complied with the 
statute by giving notice to plaintiff or to other creditors to file claims. 
Moreover, we find nothing in the statute which prohibits a claimant 
from reducing his claim to judgment. In fact there is language in the 
statute implying the contrary. The Oul Homestead Association was a 
mutual building loan and homestead association, and under the Liqui- 
dation act the liquidators must report to the Auditor of Public Ac- 
counts semi-annually or oftener, and their term of office expires at the 
end of one year. There is in defendants’ petition to vacate the judg- 
ment no allegation that the liquidators have done any of the things 
required by the statute. There is only the bare allegation that the 
liquidators were appointed in January, 1936; apparently they have 
done nothing since. The judgment in question was entered June 13, 
1938. 

We hold that the note in question binds the Oul Homestead Asso- 
ciation; that the abbreviations, “Pres.”, “Sec’y” and “Treas.” written 
after the names of the individual signers are merely descriptio per- 
sonae, and that they are personally liable. 


The judgment is affirmed. 
Affirmed. 























MATCHETT, P. J. (concurring). 


I concur on the ground that the affidavit to open up the judgment 
was not sufficient under Supreme Court rule 26. Smith-Hurd Anno. 
Stats., chap. 110, § 259.26, page 562. 
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A dissenting opinion, written by Justice O’Connor, reads, 
in part, as follows: 


What is now known as the Uniform Negotiable Instruments Law 
went into effect July 1, 1907. Chapter 98, Ill. Rev. Stat. 1937. Sec- 
tion 20 of the Act provides: “Where the instrument contains, or a 
person adds to his signature, words indicating that he signs for or on 
behalf of the principal, or in a representative capacity, he is not liable 
on the instrument if he was duly authorized; but the mere addition 
of words describing him as agent or as filling a representative char- 
acter without disclosing his principal, does not exempt him from per- 
sonal liability.” 

Under the provisions of this section I think it is clear that none 
of the defendants, Albert Hornik, James L. Preisler or James Bican 
is personally liable. The note is signed: “Oul Homestead Association, 
Albert Hornik, Pres., James L. Preisler, Sec’y, James Bican, treas.” 
In my opinion it is clear that the note is the obligation solely of the 
corporation and was signed by the three individual defendants as 
president, secretary and treasurer of the corporation. The note 
comes specifically within the provisions of section 20, and indicates 
that the three individuals signed “for or on behalf of the principal 

. in a representative capacity” and therefore they are “not liable 
on the instrument,” if they were authorized to execute the note, In 
the instant case there is no contention but that they were so author- 
ized. And this conclusion is not altered by the fact that the body of 
the note says, “the undersigned jointly and severally promise to pay” 
because the entire note must be considered. We have examined the 
original note and it is a printed form prepared and used by plaintiff 
bank. 


In Tampa Investment & Securities Co. v. Taylor, 272 Ill. App. 
541, page 549, in considering the question whether individuals who 
signed “as trustees” were personally liable, we said: 

“Section 20 [above quoted] changed the previous rule that a name 
followed by a designation as to some relationship to another would 
be considered only descriptio personae and the maker therefore per- 
sonally liable. Professor Brannan says (Brannan’s Negotiable Instru- 
ments Law, 4th ed., p. 164): 

“*The plain language of this section indicates that it was the 
intention of the draftsman and the commissioners to clear up the 
unnecessary and unpardonable confusion caused by the failure of some 
of the courts to exercise a little common sense and to recognize mer- 
cantile usage. Much of the difficulty found in this subject is purely 
manufactured and would not trouble a business man for a moment.’ ” 
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It was there held the individuals who signed the notes as trustees 
were not personally liable. 

As sustaining the position I have reached in the instant case, com- 
pare Mathis v. Liberty Straw Spreader Co., 238 Ill. App. 467; De- 
cowski v. Grabarski, 181 Ill. App. 279; Reed v. Fleming, 209 Ill. 390, 
70 N. E. 667; Cannon v. Miller Rubber Products Co., 128 Ohio St. 
72, 190 N. E. 210; Jump, Trustee v. Sparling, 218 Mass. 324, 105 
N. E. 878; Consumer’s Twine & Machinery Co. v. Mt. Pleasant T. T. 
Co., 196 Iowa 64, 194 N. W. 290; Myers v. Chesley, 190 Mo, App. 
871, 177 S. W. 326; Second Nat. Bank v. Midland Steel Co., 155 Ind. 
581, 58 N. E. 833, 52 L. R. A. 307; Daniels on Negotiable Instru- 
ments, sec. 461, p. 533, vol. 1, 7th ed. 





Public Opinion Survey of Trust Business 


A nation-wide poll of public opinion regarding trust insti- 
tutions and their services will be launched shortly under the 
sponsorship of the Trust Division of the American Bankers 
Association, it has been announced by Roland E. Clark, presi- 
dent of the division and vice-president of the National Bank 
of Commerce, Portland, Maine. 

The Division’s Committee on Trust Information, which 
has been considering the project for several months, has 
approved plans for the survey and has selected Elmo Roper, 
public opinion research expert for Fortune Magazine, to con- 
duct it. 

The poll is to be national in scope and will include cities of 
varying sizes. It is to be conducted exclusively by personal 
interviews in the middle and upper income levels, and among 
the groups most active in forming public opinion. The cost 
of the project has been met by subscriptions of A. B. A. Trust 
Division members in all parts of the country. 

“The purpose of this project,” Mr. Clark asserted, “is to 
find out accurately by frank answers what the public thinks, 
what it knows, and what it does not know about trust services. 
We believe that the information to be obtained will prove most 
helpful in public and customer relations work and will con- 
stitute a genuine contribution to the future welfare of all trust 
institution.” 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





CONTRIBUTIONS TO BOND ACCOUNT BY BANK 
DIRECTORS 





Asher v. West End Bank, Supreme Court of Missouri, 131 S. W. Rep. 
(2d) 549 





The plaintiff was a director of the defendant bank. The bank’s 
capital was impaired. The plaintiff, along with other directors, 
contributed various sums to a special bond account, to make good 
a shrinkage in the regular bond account; the bank to retain the con- 
tributions until such time as its capital could be restored. After the 
failure of the bank, it was held that the plaintiff was not entitled 
to have his claim allowed against the bank as a preferred claim. 

“‘In this case,’’ said the court, ‘‘the fund of $50,000 was de- 
posited in the bank for the very purpose of giving security to the 
depositors of the bank. If the contract were construed as respondent 
(plaintiff) contends it should be, it would be a fraud upon the credi- 
tors. It would be pretending, for the purpose of securing depositors, 
that the fund of $50,000 was an asset, when in fact it was not an 
asset.’’ 


Suit by W. J. Asher against the West End Bank and others to have 
a claim allowed against assets of the bank which was being liquidated 
and to enjoin foreclosure of a deed of trust, and suit by Harry W. 
Castlen against the West End Bank and others to have a claim allowed 
against the assets of the bank. From adverse judgments, defendants 
appeal. 

Judgments reversed with directions to dismiss. 

Williams, Nelson & English and R. F. O’Bryen, all of St. Louis, for 
eppellants. 

Rassieur, Long & Yawitz, of St. Louis, for respvadents. 


WESTHUES, C.—These two cases involve the same issues and a 
decision in one will dispose of the other. We will discuss the Asher 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §145. 
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suit. Asher, as plaintiff, filed a bill in equity against appellants, de- 
fendants below, wherein he sought to have a claim allowed in the sum 
of $11,083.33 against the assets of the defunct West End Bank, located 
in St. Louis County, Missouri. Plaintiff also asked the court to enjoin 
the foreclosure of a deed of trust and to expunge the same from the 
record. The defendants named were: West End Bank; O. H. Moberly, 
Commissioner of Finance; Creighton B. Calfee, Special Deputy in 
charge of the affairs of said bank; and C. O. Alexander, sheriff of 
Phelps County. The trial court entered a judgment for the defendants. 
Plaintiff filed his motion for a new trial, which the court sustained, and 
thereupon a decree for plaintiff was entered. The defendants then duly 
perfected an appeal to this court. 

The material facts were conceded. In May, 1931, the state banking 
department found a shrinkage in the bond account of the bank in the 
amount of $50,000, which resulted in an impairment of the financial 
condition of the bank. The board of directors jointly agreed that they 
would place $50,000 in the bank to take up the shrinkage. Plaintiff 
Asher in this case and plaintiff Harry W. Castlen, plaintiff in case num- 
ber 35550, were members of the board of directors. The $50,000 were 
placed in the bank under the following agreement: 


“* ‘July 2, 1931. 

‘* «The West End Bank of University City, Missouri, this the 2nd 
day of July, 1931 has received the sum of Fifty Thousand ($50,000.00) 
Dollars from the following individual directors in amounts as follows, 
to-wit: J. C. Figge $8,000.00; Harry W. Castlen $8,750.00; Robert Smith 
$8,750.00; R. C. Frampton $8,750.00; N. B. Baker, $7,000.00; W. J. 
Asher $8,750.00 and said amount has been deposited to said date with 
said West End Bank. It is understood and agreed between said Di- 
rectors named and said West End Bank, that this said sum of Fifty 
Thousand ($50,000.00) Dollars has been so deposited by above Directors 
for the purpose of taking up shrinkage in Bond Account of said Bank 
caused by present market conditions of bonds and is to be placed and 
kept by said West End Bank in a ‘Special Bond Account’ to be then 
held until the Regular Reserve Bond Account has been increased to a 
sufficient amount to make up said shrinkage so that there is no impair- 
ment of capital of said Bank. At the time when said such shrinkage 
is made up and restored it is understood and agreed by said Bank and 
Directors, that said $50,000 is to be withdrawn by said Directors, their 
heirs, assigns or legal representatives in accordance with the sums ad- 
vanced by each of them. 

‘**A copy of any assignment of the respective interests from Di- 
rector must be served on said Bank within ten days after date of as- 
signment to hold said Bank to notice. 

‘** “Tt is also understood and agreed that a copy of this instrument 
signed by said Bank shall be given each Director named herein and 
this agreement spread on the minutes of the meeting of the Board of 
Directors of said Bank and made a part thereof. 

‘* «This agreement is to be submitted to the State Finance Commis- 
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sioner for his consideration and approval and it is further understood 
and agreed that no withdrawals will be made from this Special Bond 
Account by said Directors, their heirs, assigns or legal representatives 
until such withdrawals are first submitted and approved by the Com- 
missioner of Finance of the State of Missouri.’ ”’ 


N. B. Baker, mentioned in the contract, failed to deposit his share 
of $7,000 and the other members of the board assumed that burden. 
Plaintiff’s share of this amount was $2,333.33. The bank remained 
open until March 20, 1935, on which date it was closed by order of the 
board of directors and its assets placed in the hands of the state finance 
department for liquidation. After the $50,000 were placed in the bank 
a statement of the bank’s financial condition was published in a news- 
paper and the $50,000 were included among the assets of the bank. It 
was conceded that after the deposit of the $50,000 the bond account at 
no time increased to a sufficient amount to make up the shrinkage or to 
justify a withdrawal of any portion of the $50,000 which had been de- 
posited. It was also conceded that the finance commissioner at no time 
approved any withdrawals. In fact there was no occasion for him to 
do so because not a member of the board asked for any withdrawals 
from the fund prior to the closing of the bank. It was also conceded 
that the general creditors of the bank would not be paid in full. 

Plaintiff stated in his petition that he was indebted to the bank in 
the sum of $9,215.04. A portion of this indebtedness was secured by 
a deed of trust on land located in Phelps county, Missouri. Hence, 
the sheriff of that county was made a party defendant on the theory 
that he would act as trustee in a sale of the property. After the bank 
closed plaintiff sought to have his alleged claim of $11,083.33, which 
represented his share of the $50,000 above mentioned, allowed against 
the assets of the bank. The claim was denied by the finance depart- 
ment and this suit followed. Plaintiff asked that his claim be allowed 
as an offset against the amount of his indebtedness to the bank and 
that the balance of $1,868.29 be allowed as a preferred claim. 

Respondent (plaintiff) contends that when the $50,000 were delivered 
to the bank the directors thereby became depositors and therefore en- 
titled to have the amount of the deposit allowed as an offset against 
any indebtedness they owed the bank. It is asserted that when the 
bank voluntarily delivered its assets to the state finance department it 
thereby breached its agreement and rendered impossible its performance 
of the contract to repay the money, when and if the bond account jus- 
tified the withdrawal of the fund. 

A reading of the above statement immediately suggests to a court of 
justice that plaintiff ought not to prevail. The board of directors placed 
this money in the bank to keep it open and thus induced people to make 
further deposits. It was this same board of directors that ordered the 
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bank closed, yet, plaintiff, a member of the board, claims that by that 
action it made performance impossible on the part of the bank and there- 
fore its members should reap a benefit in the sum of $50,000. Plaintiff 
in this case concedes that had the bank not closed he would not have 
been entitled to withdraw his portion of the $50,000 unless and until 
the bond account of the bank had been rehabilitated and the withdrawal 
approved by the state banking commissioner. Had these directors signed 
notes for the $50,000 and placed them in the bank in lieu of the cash, 
for the purpose of taking up the shrinkage in the bond account, they 
would have been liable on the notes in case of liquidation. Cases of this 
nature are numerous. See annotations in 95 A. L. R., pages 534 to 
545. The rule of law is the same if cash, and not notes, is placed in 
the bank. The cash was there for the very purpose of strengthening 
the bank’s financial condition so that it would be permitted to continue 
in business. The transaction would have been useless if the directors 
who furnished the money had been permitted to withdraw the fund in 
case it were needed to meet the bank’s obligations. This indeed would 
have been a fraud. The Massachusetts court, in Prudential Trust Co. 
v. Moore, 245 Mass. 311, 139 N. E. 645, 647, had the following to say 
apropos to the present situation: ‘‘They knew that these new assets 
would enable the bank to continue doing business, retain deposits of 
existing customers, and presumably obtain new deposits and credits. 
To permit the defendants, who by these notes enabled the bank to ap- 
pear to the public as a solvent concern to now plead the invalidity of 
the very securities by which they induced others to make and leave de- 
posits with the bank, would be unjust and fraudulent.’’ 

In the case of Coast Nat. Bank v. Bloom, 113 N. J. Law, 597, 174 A. 
576, 579, 95 A. L. R. 528, Bloom was sued on a note given to the bank 
for the purpose of making good a shrinkage in the bond account. In 
that case Bloom was to be reimbursed in case the bond account was re- 
established to its book value. The court in answering the defendant’s 
contention, that the closing of the bank rendered performance impos- 
sible and therefore immediately matured the obligation to cancel the 
note, said: 


‘‘The argument seems to be that a reasonable time for appreciation 
of the securities must have elapsed before a cause of action on the note 
accrued, and that the receivership made it ‘impossible for the bank to 
perform its promise’ in this regard. But this was clearly not an im- 
plied condition of the contract. The parties did not contemplate that 
the bond account should remain frozen, awaiting the day of equality 
between the market and the book values... . 

‘*Moreover, it was a contribution to the capital fund to avert a clos- 
ing and receivership, and it likewise was not within the contemplation 
of the parties that, if and when the day of misfortune should come, 
liquidation would be deferred indefinitely awaiting an appreciation of 
the securities. It is evident that in that situation, this fund was to be 
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instantly available for the payment of the bank’s obligations, in the 
liquidation process. ”’ 


So in this case the fund of $50,000 was deposited in the bank for 
the very purpose of giving security to the depositors of the bank. If 
the contract were construed as respondent (plaintiff) contends it should 
be, it would be a fraud upon the creditors. It would be pretending, 
for the purpose of securing depositors, that the fund of $50,000 was 
an asset, when in fact it was not an asset. The law does not tolerate 
such conduct. Vallely v. Devaney, 49 N. D. 1107, 194 N. W. 903; Mark- 
ville State Bank v. Steinbring, 179 Minn. 246, 229 N. W. 757. The 
directors, including Asher and Castlen, well knew that the sum of 
$50,000 was needed and was placed in the bank as an asset so it could 
continue in business. They knew it was not a deposit so as to create an 
obligation on the part of the bank, which could be enforced to the detri- 
ment of the general creditors of the bank. Note the following portion 
of a letter written the bank by the state finance commissioner: ‘‘ ‘My 
understanding is that your Board of Directors by Thursday, July 2, 
is to put up $50,000.00 to take care of a portion of the depreciation in 
your Bond Account, together with other losses they have developed or 
may develop in your bank. This will barely take care of the impair- 
ment of capital now shown.’ ’’ 


Mr. Castlen, plaintiff in case number 35550, testified as follows: 
‘‘We put it up, and knew it was in the Bank as part of the assets and 
helped take up depreciation of the bonds caused by the falling market. 
We decided it was impractical to go to the stockholders for this money, 
as there was not time, and the directors had to put up this $50,000.00 
or close the Bank, and we, as directors, felt we wanted to keep the Bank 
open.’’ 


Respondent has not cited a case where the court permitted a party 
in his position to prevail. Cases are cited where courts allowed pre- 
ferred claims against the assets of defunct banks because the claimants 
made special deposits creating the relation of trustee and cestui que 
trust. Samples of these cases are, Harrison v. Smith, 83 Mo. 210, 53 
Am. Rep. 571; Evans v. People’s Bank, 222 Mo. App. 990, 6 S. W. 2d 
655. In the latter case the claimant deposited money in a bank for 
the specific purpose of investing it in government bonds. The bank 
accepted the money and agreed to so invest it for the claimant. The 
above cases are not in point in the present case. Respondent states that 
the case of Austin v. Hough, Mo. App., 10 S. W. 2d 655, supports his 
theory. We do not think so. Hough deposited $5,000 with the bank 
commissioner of Texas, under the express condition that the money 
would be returned if a sufficient amount were not raised among the stock- 
holders of the bank to place it in a financial condition so as to permit 
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it to open for business. The amount was not raised and the Springfield 
Court of Appeals held that Hough was entitled to have his $5,000 re- 
turned to him. An entirely different situation from the case at bar. 

Respondent also contends that appellants cannot rely upon an estop- 
pel because it was not pleaded. This point was briefed by appellants. 
It is not necessary to discuss this question because respondent’s petition, 
and the facts proven in support of the allegations therein, disclosed that 
plaintiff was not entitled to the relief sought. 

It is therefore ordered that the judgment of the circuit court be re- 
versed with directions to that court to dismiss plaintiff’s petition. The 
same order to issue in case number 35550. 


BANKRUPTCY OF ONE JOINT DEPOSITOR 





Olshan v. East New York Savings Bank, United States District Court 
(E. D. New York), 28 Fed. Supp. 727 





One Cohen opened a ‘‘joint account’’ in a savings bank in the 
names of himself and his brother. The depositor always retained 
possession of the passbook and all deposits in and withdrawals from 
the account were made by him. The brother subsequently went into 
bankruptcy. It was held that his trustee in bankruptcy had no claim 
whatever against the depositor. 

The opening of a joint account creates a presumption of joint 
ownership, but this presumption can be refuted by verbal testimony 
under Section 249, sub. 3, of the New York Banking Law. In the 
present case the evidence clearly indicated that all of the money on 
deposit at the time of the brother’s bankruptcy belonged to the de- 
positor. 


Action by Abraham Olshan, as trustee in bankruptcy of Bert Collins, 
bankrupt, against the East New York Savings Bank, Murry E. Cohen, 
and Bert Collins, also known as Bert H. Cohen, to recover the balance 
on deposit in the bank in an account in the names of Murry E. Cohen 
and Bert H. Cohen, payable to either or survivor of them. 

Judgment for defendants dismissing the complaint. 

Abraham Olshan, trustee, per se. 

John P. McGrath and John J. Buckley, both of Brooklyn, N. Y., 
for defendant East New York Sav. Bank. 

William J. Rudin, of Brooklyn, N. Y., for defendants Murry E. 
Cohen and Bert Collins. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $437. 
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CAMPBELL, D. J.—This is an action brought by the Trustee to 
recover the sum of $1,277.65 with interest from April 16, 1937, which 
sum was the balance on deposit in the East New York Savings Bank 
in an account in the names of Murry E. Cohen and Bert H. Cohen, 
payable to either, or survivor of them. 

The bankrupt, Bert Collins, also known as Bert H. Cohen, filed a 
Voluntary Petition in Bankruptcy in this Court, on April 15, 1937, and 
on the same day was duly adjudicated a bankrupt. 

The other individual defendant, Murry E. Cohen, is the brother of 
the bankrupt. 

From the evidence, it appears, that on or about March 4, 1931, the 
individual defendant, Murry E. Cohen, opened the bank account in 
question, with an initial deposit of $10. 

At that time, Murry E. Cohen, was earning from five to six thousand 
dollars a year, and his earnings increased in the succeeding years. He 
had individual savings accounts in the East New York Savings Bank, 
Jamaica Savings Bank and a checking account in the National City 
Bank, under the trade name of Atlantic Advertising Company, under 
which title he conducted an advertising business. He has been in the 
employ of the Novocol Chemical Company for the past fourteen years. 


The bankrupt, Bert Collins, also known as Bert H. Cohen, was in 
the emlpoy of the Nevins Bus Lines, earning $35 a week, and had no 
other income. 

The individual defendants both testified that the bank account in 
question was opened as a ‘‘ joint account’’ in order to establish a fund, 
available to the bankrupt to draw funds for an emergency need of their 
parents, with whom both of them lived, in the event that Murry E. 
Cohen was out of the City. Such emergency never arose. The bank- 
rupt did not deposit any monies in the account, nor did he withdraw 
any money therefrom. 

Ninety-six deposit slips were made out, and ninety-six deposits had 
been made, and nine withdrawal slips were made out, and nine with- 
drawals were made, of funds, from the said account. Each and all of 
the ninety-six deposit slips, and the nine withdrawal slips, are in the 
handwriting of the defendant, Murry E. Cohen. No deposit slips, and 
no withdrawal slips, bear the signature of the bankrupt. 

The deposits were made between March 4, 1931, and March 9, 1938, 
the latter date being subsequent to the filing of the Petition in Bank- 
ruptey. 

The bank-book was, at all times, in the possession of the defendant, 
Murry E. Cohen. He informed the bankrupt, that in the event of 
necessity, the book could be found in his desk at his office at the Novo- 
col Chemical Company. 

The bankrupt, however, never had occasion to use the bank-book, or 
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account, and therefore, never had it, even for a moment, in his posses- 
sion. 

In the period of eight years that have succeeded the opening of the 
account, the original purpose for its opening was lost sight of, and the 
defendant, Murry E. Cohen, used the account for his personal purposes, 
not thinking that his brother, the bankrupt, had access to the account. 

Every cent which was deposited in the account was the money of 
the defendant, Murry E. Cohen, and every withdrawal therefrom was 
made by him. 

The creation of this joint account while, as it is contended by plain- 
tiff, created a presumption of joint ownership, did not, in the face of the 
evidence, establish that, as a fact. Pendley v. Pendley, 163 Mise. 571, 
298 N. Y. 8. 311; Clary v. Fitzgerald, 155 App. Div. 659, 140 N. Y. S. 
536, affirmed 213 N. Y. 696, 107 N. E. 1075; Matter of Buchanan’s Es- 
tate, 184 App. Div. 237, 171 N. Y. S. 708; Moskowitz v. Marrow, 251 
N. Y. 380, 167 N. E. 506, 66 A. L. R. 870; Matter of Porianda’s Estate, 
256 N. Y. 423, 176 N. E. 826. 

The presumption was a disputable one, and on the evidence, it 
clearly appears, that there was no intention, on the part of the defend- 
ant, Murry E. Cohen, to give to the bankrupt, any portion of the money 
placed in the joint account, as the agreement between the parties them- 
selves, would be controlling, but the Bank, not being a party to that 
agreement as to the ownership of the funds, would not be bound thereby, 
but, would be protected as to any payments it might have made to either 
of the depositors named in the joint account. 


Section 249, Subdivision 3, of the Banking Law of the State of New 
York, being Chapter 2 of the Consolidated Laws of the State of New 
York, at the time of the opening of the said account and until a period 
subsequent to the filing of the Petition in Bankruptcy herein when it 
was amended, with which amendment we are not concerned in this case, 
reads as follows: ‘‘3. When a deposit shall be made by any person in 
the names of such depositor and another person and in form to be paid 
to either or the survivor of them, such deposit and any additions thereto 
made by either of such persons after the making thereof, shall become 
the property of such persons as joint tenants, and the same together with 
all dividends thereon shall be held for the exclusive use of such persons 
and may be paid to either during the life-time of both or to the survivor 
after the death of one of them, and such payment and the receipt or 
acquittance of the one to whom such payment is made shall be a valid 
and sufficient release and discharge to such savings bank for all pay- 
ments made on account of such deposit prior to the receipt by such 
savings bank of notice in writing not to pay such deposit in accordance 
with the terms thereof. The making of the deposit in such form shall, 
in the absence of fraud or undue influence, be conclusive evidence, in 








THE BANKING LAW JOURNAL 839 


any action or proceeding to which either such savings bank or the sur- 
viving depositor is a party, of the intention of both depositors to vest 
title to such deposit and the additions thereto in such survivor.’’ 

The Courts, however, have held that in the controversy between the 
parties to a joint account, parol evidence is admissible to establish the 
real owner of the fund. Clary v. Fitzgerald, supra. 

It, therefore, appears that by the parol evidence given on the trial, 
the defendant, Murry E. Cohen, is the sole owner of the money on de- 
posit with the defendant, East New York Savings Bank, and that the 
bankrupt is not the owner of any part thereof. 

The following cases, cited on behalf of the plaintiff, Matter of Mc- 
Carthy’s Estate, 164 Mise. 719, 299 N. Y. S. 715; In re Garlock’s Will, 
252 App. Div. 419, 299 N. Y. S. 516; Marrow v. Moskowitz, 255 N. Y. 
219, 174 N. E. 460; Matter of Southard’s Estate, 150 Mise. 248, 270 
N. Y. S. 85, hold, as I have hereinbefore found, that a presumption 
arises, that their interests are those of joint tenants on the opening of 
the account, but, this presumption is a disputable one, and the evidence 
in this case is sufficient and convinces me that the presumption has been 
rebutted. 

Judgment may be entered in favor of the defendants, dismissing the 
complaint herein, but without costs. 

Submit proposed findings of fact and conclusions of law, in accord- 
ance with this opinion, for the assistance of the Court, as provided by 
the Rules of Civil Procedure, and the Civil Rules of this Court. 


PROCEEDS OF LIFE INSURANCE POLICY NOT 
SUBJECT TO FEDERAL TAXATION 





Chase National Bank of City of New York v. United States, United 
States District Court (S. D. New York), 28 Fed. Supp. 947 





A paid up policy of life insurance was payable to the wife of the 
insured upon the insured’s death. The regular dividends on the 
policy were applied to additional paid up insurance. The insured 
retained no right to change the beneficiary. Upon the death of the 
insured, it was held that the proceeds of the policy were not subject 
to the Federal estate tax. 


The court held that the beneficiary’s interest in the policy was 
vested prior to the insured’s death and remarked: ‘‘The paid up 
additions to the policy should be treated in the same way as the 
policy itself. These additions were purchased from time to time 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1519. 








840 THE BANKING LAW JOURNAL 


with dividends accruing on the policy and became a part of the 
policy. They were completely vested when taken out, and were 
‘payable in accordance with the terms of the policy.’ ’’ 


Suit by the Chase National Bank of the City of New York, as execu- 
tor under the last will and testament of Forrest F. Dryden, deceased, 
against the United States of America, to recover estate taxes alleged 
to have been illegally collected. 

Judgment for plaintiff. 


Ewing Everett, of New York City (O. H. Chmillon, of Washington, 
D. C., Maleolm Johnson, of New York City, and Miller & Chevalier, of 
Washington, D. C., of counsel), for plaintiff. 

John T. Cahill, U. 8S. Atty., of New York City (Andrew D. Sharpe 
and Edward First, Sp. Assts. to Atty. Gen., and William F. Young, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Albert Hirst, of New York City, for National Ass’n of Life Under- 
writers, amicus curiae. 

C. Alexander Capron, Rollin Browne, and George Craven, all of 
New York City (Mitchell, Taylor, Capron & Marsh, of New York City, 
of counsel), amici curiae. 


COXE, D. J.—This is a suit by the executor of Forrest F. Dryden 
to recover estate taxes alleged to have been illegally collected by the 
government. It challenges the action of the commissioner in including 
in the gross estate of the decedent the proceeds of a fully paid up life 
insurance policy, issued to the decedent in 1920, in which his wife was 
irrevocably named as the beneficiary, as well as the proceeds of paid 
up additional insurance purchased with dividends accruing on the policy 
prior to the death of the decedent. The case has been submitted on 
stipulated facts. 

Prior to 1920, the decedent held a twenty year endowment policy 
in the Prudential Insurance Company of America which contained a 
number of alternative modes of settlement to be exercised at maturity. 
The policy matured in 1920, and the decedent then elected one of the 
prescribed modes of settlement. There was accordingly issued to him in 
New Jersey on December 28, 1920, a participating paid up life policy in 
which his wife was named as the beneficiary. The policy provided for 
the payment of $50,000 to ‘‘Grace M. Dryden, beneficiary, wife of the 
insured, if the beneficiary survive the insured, otherwise to the executors, 
administrators or assigns of the insured immediately upon receipt of 
due proof of the death of the insured.’’ 

Under the dividend provisions of the policy, the decedent had the 
option to receive any dividends in cash, or to apply such dividends to 
the purchase of paid up additions to the policy, or to permit the divi- 
dends to accumulate with interest. It was also provided that ‘‘such paid 
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up addition may be surrendered at any time for its full reserve at the 
time of such surrender.’’ All of the regular dividends on the policy 
were applied by the decedent to the purchase of paid up additional 
insurance in the amount of $6,517. There was, however, a small mortu- 
ary dividend of $373.48, which was not so applied, but was paid in 
eash after the decedent’s death. 

The decedent died on July 19, 1932. His wife received directly 
from the insurance company $50,000 representing the face amount of 
the policy, $6,517 representing the additional insurance purchased with 
the dividends, and the mortuary dividend of $373.48. The commissioner 
included these three amounts, totaling $56,890.48, in the decedent’s 
gross estate for the purpose of computing the tax. This resulted in an 
additional tax of $7,850.89, which the plaintiff paid, together with in- 
terest of $728.82. The statutory exemption of $40,000 had already 
been claimed with respect to other policies, and, therefore, played no 
part in the assessment. 

The taxes were assessed under Sections 301(a) and 302(g) of the 
Revenue Act of 1926, 26 U. 8S. C. A. §§ 410, 411. Section 301(a) im- 
poses a tax ‘‘upon the transfer of the net estate of every decedent.’’ 
Section 302(g) provides that in determining the value of the gross 
estate of a decedent there shall be included ‘‘the value at the time of 
his death of all property ... (g) to the extent of the amount receiv- 
able by the executor as insurance under policies taken out by the de- 
eedent upon his own life; and to the extent of the excess over $40,000 
of the amount receivable by all other beneficiaries as insurance under 
policies taken out by the decedent upon his own life.’’ 

The government makes no contention that any interest passed to 
the beneficiary of the policy as a result of the death of the decedent. 
It rather takes the position that Section 302(g) required the inclusion 
of the proceeds of the policy in the gross estate even though no legal 
incidents of ownership were retained by the decedent. It seeks to jus- 
tify this construction of the section on the theory that life insurance 
is testamentary in character, and when taken out by the decedent upon 
his own life may be regarded as a substitute for a testamentary dispo- 
sition. 

This position of the government has recently been upheld in the 
Court of Claims in Bailey et al. v. United States, 27 F. Supp. 617, de- 
cided May 29, 1939, but not yet officially reported. It has, however, 
been squarely rejected in Helburn v. Ballard, 6 Cir., 85 F. 2d 613; 
Walker v. United States, 8 Cir., 83 F. 2d 103, and Thomas C. Boswell 
et al. v. Commissioner, 37 B. T. A. 970. 

I do not think that any such construction of Section 302(g) as urged 
by the government is at all tenable. Section 301(a) imposes a tax upon 
the ‘‘interest which ceased by reason of the death.’’ Edwards v. Slo- 
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cum, 264 U.S. 61, 63, 44S. Ct. 293, 68 L. Ed. 564; Young Men’s Chris- 
tian Association v. Davis, 264 U. S. 47, 50, 44 S. Ct. 291, 68 L. Ed. 558, 
The two sections must be read together. Reinecke v. Northern Trust 
Co., 278 U. S. 339, 49 S. Ct. 123, 73 L. Ed. 410, 66 A. L. R. 397. When 
so read, they limit the application of Section 302(g) to policies in which 
there is some shifting of the decedent’s interest as a result of death. 
Chase National Bank v. United States, 278 U. S. 327, 49 S. Ct. 126, 
73 L. Ed. 405, 63 A. L. R. 388; Helvering v. St. Louis Trust Co., 296 
U. S. 39, 56 S. Ct. 74, 80 L. Ed. 29, 100 A. L. R. 1239; Bingham vy, 
United States, 296 U. S. 211, 56 S. Ct. 180, 80 L. Ed. 160. In the 
present case, there is no contention that any legal incidents of owner- 
ship were retained by the decedent. Neither is it urged that any in- 
terest passed to the beneficiary of the policy as a result of the decedent’s 
death. I am satisfied, therefore, that Section 302(g) does not require 
that the proceeds of the policy be included in the gross estate of the 
decedent. 

The government insists that Section 302(g) was designed to prevent 
tax evasion, and that no shifting of interest is needed to sustain it on 
that ground. The analogy is to the tax on transfers in contemplation 
of death, which was upheld in Milliken v. United States, 283 U. S. 15, 
51S. Ct. 324, 75 L. Ed. 809, on the ground that it was a tax on transfers 
intended as substitutes for testamentary dispositions. Life insurance 
is not, however, inherently testamentary in character; it is more often 
procured with a purpose to protect dependents from loss of support 
than it is with any idea of transferring property in anticipation of 
death. Moreover, the Supreme Court in numerous expressions has in- 
dicated that some shifting of interest as a result of death is necessary 
to support the tax unless there is a transfer in contemplation of death. 
See Reinecke v. Northern Trust Co., 278 U. 8S. 339, 349, 49 S. Ct. 128, 
73 L. Ed. 410, 66 A. L. R. 397; Helvering v. St. Louis Trust Co., 296 
U. S. 39, 48, 56 S. Ct. 74, 80 L. Ed. 29, 100 A. L. R. 1239. I do not 
read the case of Helvering v. Bullard, 303 U. S. 297, 58 S. Ct. 565, 82 
L. Ed. 852, as holding to the contrary for there the provision of the 
statute was explicit, and admitted of no other interpretation than that 
it applied to the particular transfer under consideration. 

The paid up additions to the policy should be treated in the same 
way as the policy itself. These additions were purchased from time to 
time with dividends accruing on the policy and became a part of the 
policy. They were completely vested when taken out, and were ‘‘pay- 
able in accordance with the terms of the policy.’’ The right of sur- 
render given by the policy could only be exercised by the beneficiary, 
and no incident of ownership was retained by the decedent, Levy’s 
Estate v. Commissioner, 2 Cir., 65 F. 2d 412; Robinson v. United States, 
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D. C., 12 F. Supp. 550. I do not think, therefore, that the additional 
insurance should have been included in the gross estate. 

It is conceded that the mortuary dividend of $373.48 was properly 
included in the gross estate. 

There may be a judgment in favor of the plaintiff for a refund of 
so much of the tax and interest as relates to the face amount of the 
policy and the paid up additional insurance. 


ATTACHMENT AGAINST ONE OF THREE 
JOINT DEPOSITORS 





American Oil Co. v. Falconer (National Bank of America in Pittsburgh, 
Garnishee), Superior Court of Pennsylvania, 8 Atl. Rep. (2d) 418 





A woman opened a bank account in the names of herself, or her 
daughter, or her son, as joint tenants with the right of survivorship. 
It was held that a judgment creditor of the son could attach the de- 
posit and apply to the judgment a sum not exceeding one-third of 
the deposit. The effect of the attachment was to sever the joint 
tenaney and to make the son a tenant in common with his mother 
and sister, thereby making his one-third interest in the deposit liable 
to himself for the judgment. 


Action by the American Oil Company against William Falconer, 
wherein plaintiff caused to be entered a certain judgment note, issued 
an attachment execution, and summoned the National Bank of America 
in Pittsburgh as garnishee. From a judgment for defendant and gar- 
nishee, plaintiff appeals. 

Judgment reversed with directions. 

Harland I. Casteel and Campbell, Wick, Houck & Thomas, all of 
Pittsburgh, for appellant. 

Seward H. French, Jr., and Reed, Smith, Shaw & McClay, all of 
Pittsburgh, for appellee. 


PARKER, J.—The main question involved in this appeal is whether 
a bank deposit, standing in the name of three persons as joint tenants 
with the right of survivorship and with the right of any one of them 
to draw checks on the account, may be taken in whole or in part on an 
attachment execution issued on a judgment obtained against one of the 
depositors. 

The plaintiff, American Oil Company, having recovered a judgment 
against William Falconer, issued an attachment execution and sum- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §99. 















844 THE BANKING LAW JOURNAL 





moned the National Bank of America in Pittsburgh as garnishee. In 
reply to interrogatories, the bank answered that it did not have any 
funds of William Falconer but admitted that it had a savings account 
in name of Mathilda Joy or William Falconer or Marie Falconer, as 
joint tenants with the right of survivorship and not as tenants in com- 
mon. The issue raised by the pleadings was submitted to the court 
below on an agreed statement of facts, whereupon that court dissolved 
the attachment and entered a special verdict and later a judgment in 
favor of defendant and garnishee. The plaintiff has appealed. As we 
have indicated, there are no disputed facts and pure questions of law 
are involved. 

We will state such of the facts as are essential to a disposition of 
the appeal. Mathilda Joy had certain cash funds, part of which were 
on deposit with the garnishee. She made inquiry of the teller of the 
bank as to how she could avoid an administration of her estate and 
‘‘make it possible for her son and daughter to obtain the funds in case 
she predeceased them.’’ The teller advised her to follow the course 
which she later pursued. Not only was the account opened in the names 
and style indicated by the answer of the garnishee, but there was a 
formal written agreement executed by Mrs. Joy and her two children, 
signed and sealed, wherein it was set forth that the parties desired to 
make joint deposits from time to time with the garnishee; that the funds 
so deposited, as evidenced by the deposit book in which the agreement 
was entered, should ‘‘belong to and vest in the parties hereto [thereto] 
jointly at the time of the making of the deposits, and upon the death 
of either of them, in the survivor.’’ Each of the three also stipulated 
that they irrevocably, during their joint lives, appointed the other a 
true and lawful agent to withdraw such monies on checks or orders 
drawn by one of them. 


(1) The appellee (defendant) first argues that Mrs. Joy, by making 
the deposits, did not part with her title to the funds in question so as 
to pass any interest in the fund to her son or daughter, whether as joint 
owners or otherwise. The court below erred, in our opinion, in adopt- 
ing the view of the appellee. That error was due to a failure to dis- 
tinguish between the incidents to a joint estate and to an estate by en- 
tireties and in not giving sufficient consideration to the facts showing 
how the joint estate was created. When we so examine the evidence 
we find that it was sufficient to sustain a joint estate either as a gift or 
based on a valid consideration. 

The case of Mardis v. Steen, 293 Pa. 18, 141 A. 629, is a complete 
answer to the appellee’s contention and rules this branch of the case. 
There one B. F. Mardis, using the name of B. F. Morgan, deposited 
money in a bank, the signature card being in the name of ‘‘B. F. Mor- 
gan or Florence M. Steen.’’ Attached to the signature card was an 
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agreement that the funds in the account belonged to Morgan and Steen 
as joint tenants with the right of survivorship, which agreement was 
signed by each under seal. Mr. Justice (later Chief Justice) Frazer 
there pointed out that ‘‘where manual delivery is not practicable, a 
transfer may be made by assignment or by other writing or token, which 
will indicate a present intention to pass right of possession to the donee,’’ 
and that ‘‘the fact that the funds were at all times subject to the check 
of either party, did not make the transaction subject to the objection 
that the gift was not complete,’’ citing Leach’s Estate, 282 Pa. 545, 
548, 128 A. 497, and McIntosh’s Estate, 289 Pa. 509, 187 A. 661. In 
addition, the court distinguished Flanagan v. Nash, 185 Pa. 41, 39 A. 
818, relied on here by the garnishee, explaining that in the Flanagan 
case there was no evidence of an agreement, oral or in writing, other 
than the mere fact of a joint deposit. The opinion concluded (293 Pa. 
page 18, 141 A. page 630): ‘‘In the present case we have, in addition 
to the fact of a joint account being opened, an express agreement creat- 
ing a joint tenancy, and authorizing and directing the bank to deal 
with the survivor ‘as sole and absolute owner thereof.’ The agreement 
is under seal, which imports a consideration. Grady v. Sheehan, 256 
Pa. 377, 380, 100 A. 950. Whether we view the transaction as a gift 
or as the creation of a joint ownership based on a valid consideration, 
it is an agreement which, under the decisions above mentioned, the 
parties had a right to make, and the language used in the memorandum 
accompanying the deposit expresses with sufficient clarity the intention 
to create a joint tenancy with right of survivorship.’’ 

Our conclusion is also supported by the case of Mader v. Stemler, 
319 Pa. 374, 179 A. 719. The opinion in that case disposed of two 
appeals, in one of which the evidence was held to be sufficient and in 
the other not to be sufficient to sustain a gift so as to create a joint 
tenancy in a bank account. The distinction between the two lines of 
cases is clearly shown again in that case. Also see Crist’s Estate, 106 
Pa. Super. 571, 580, 162 A. 478; Gallagher’s Estate, 109 Pa. Super. 
304, 311, 167 A. 476; Culhane’s Estate, 183 Pa. Super. 339, 2 A. 2d 
567, affirmed by the Supreme Court, 334 Pa. 124, 5 A. 2d 377. 

(2) May the plaintiff by attachment execution obtain satisfaction 
from the bank account? It may be taken from what has already been 
said that it is well settled in this state that personal property, and par- 
ticularly bank deposits, may be the subject of a joint tenancy. At com- 
mon law the doctrine of survivorship was an incident to a joint estate. 
2 Blackstone Com. 183. ‘‘Since the Act of March 31, 1812, 5 Smith’s 
Laws, p. 395 [20 P. S. § 121]; the mere fact that a joint ownership of 
property is created does not, as matter of law, give the survivor the en- 
tire ownership in the property; but it has been held that this legisla- 
tion limited only the legal presumption which formerly followed, and 
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placed no restriction on the freedom of the parties to provide by agree- 
ment or otherwise that the right of succession, which existed previous - 
to the act, should apply. In other words, survivorship, as an incident 
of an estate held by joint tenants, is still lawful and the question is 
now one of intent, and no particular words are necessary except that 
the intent be expressed with sufficient clearness to overcome the pre- 
sumption arising from the statute. Leach’s Estate, 282 Pa. 545, 549, 
128 A. 497.’’ Mardis v. Steen, supra (293 Pa. page 16, 141 A. page 
ae 

It seems clear that the joint tenancy in this bank deposit is severable 
by the action, voluntary or involuntary, of any one of the parties. The 
effect of the attachment execution is to sever the joint tenancy and to 
make William Falconer a tenant in common with his mother and sister, 
and the one-third of such deposit becomes liable to answer for the judg- 
ment of the plaintiff against the son. The plaintiff is entitled to a 
judgment against the garnishee for such sum not exceeding the one- 
third of the deposit as is necessary to satisfy its judgment against Wil- 
liam Falconer. 

Judgment reversed and the record is directed to be returned to the 
court below that judgment may be entered for the plaintiff and against 
the garnishee in accordance with his opinion. 


CANCELLATION OF BANK STOCK FOR NON- 
PAYMENT OF ASSESSMENT 


Sutherland v. Home Savings Bank, Supreme Court of Michigan, 287 
N. W. Rep. 399 


The Michigan statute, Public Acts 1933, No. 32, No. 95, author- 
izes the banking commissioner ‘‘to cancel, increase or decrease and 
to issue or reissue the whole or any part of said stock of said bank,’’ 
that is, a bank passing through the process of reorganization. It 
was held, under this statute, that the commissioner could cancel the 
stock of an individual stockholder where it appeared that he had 
not paid the assessment levied against the stock in the reorganiza- 
tion proceedings. 


Suit by Louis W. Sutherland against the Home Savings Bank and 
another to obtain a decree that the cancellation of the plaintiff’s bank 
stock was void. From a decree of dismissal, the plaintiff appeals. 
Decree affirmed. 
Argued before the Entire Bench. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1460. 
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Farrell & Paulson, of Kalamazoo, for appellant. 
Howard, Howard & Howard, of Kalamazoo, for appellee Home Sav. 
Bank. 

Thomas Read, Atty. Gen., and Edmund E. Shepherd, Sol. Gen., for 
the Banking Commissioner. 


WIEST, J.—Plaintiff owned fifty shares of stock of the par value 
of $5,000 of the Home Savings Bank of Kalamazoo. The bank was 
closed under the general proclamation of the governor in February, 1933. 
Stockholders were assessed 100% on their holdings. Under the pro- 
visions of Act No. 32, Public Acts 1933 (Stat. Ann. § 23.97), as amended, 
a reorganization was perfected and business thereunder opened in Sep- 
tember, 1933. Plaintiff’s assessment amounted to $5,000, of which he 
paid $1,000 and received stock to that amount in the reorganized bank. 
April 23, 1934, the banking commissioner notified plaintiff that if the 
assessment on his forty shares was not paid, or satisfactory provision 
made for its payment within thirty days, the stock would be cancelled. 
Payment was not made and, May 30, 1934, cancellation by the commis- 
sioner followed, without release from the assessment obligation. The 
commissioner acted under the provisions of the mentioned statute, sec- 
tion 7 of which (as amended by Pub. Acts 1933, No. 95) authorized re- 
organization under his direction, with ‘‘right to cancel, increase or de- 
crease, and to issue or reissue the whole or any part of said stock of said 
re 

August 7, 1934, the deputy commissioner of banking directed the 
bank to call a meeting of the stockholders for the purpose of reducing 
the capital from $200,000 to the amount paid in by assessments. The 
meeting was called and held and by unanimous vote, inclusive of plain- 
tiff’s shares, voted by authorized proxy, such action taken. 

January 11, 1938, plaintiff tendered the amount of the assessment 
on the forty shares of cancelled stock and demanded a certificate for 
forty shares of stock in the reorganized bank. Upon refusal he brought 
this suit on February 16, 1938, to have the court decree the cancella- 
tion void and defendants directed to issue him a certificate, ‘‘showing 
him to be the owner of that certain proportionate part of the net assets 
of the said Bank and Trust Fund which the $4,000.00 paid by plaintiff 
as a stock assessment bears to the total paid-in capital of the said Bank.’’ 

Upon hearing the court dismissed the bill. Plaintiff reviews by ap- 
peal, and contends that the action by the commissioner was not author- 
ized by the statute and, if within the statute, violated the due process 
and contract provisions of the Federal and State constitutions; is an un- 
authorized delegation of judicial power to the commissioner and the 
enactment, if it vests power to cancel an assessed holder’s stock for 
failure to pay the stock assessment, is not within the title to the act and, 
therefore, void. 
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Under the authority of In re Burger’s Estate, 276 Mich. 485, 267 
N. W. 887; Emery v. Shinn, 278 Mich. 246, 270 N. W. 284; McCaslin 
v. Albertson, 279 Mich. 650, 273 N. W. 302, and Culp v. First Com- 
mercial Saving Bank of Constantine, 288 Mich. 646, 286 N. W. 113, 
the only question open to plaintiff is that of the title of the act. 

The title of the act reads: ‘‘An act to protect depositors and other 
creditors of banks and trust companies; to supplement the laws of this 
state providing for the regulation of the business of banks and trust 
companies; to provide for the taking over of the management and/or 
reorganization or liquidation of banks and trust companies under cer- 
tain conditions by the commissioner of the state banking department; to 
authorize the borrowing of money and pledging of the assets of banks 
and trust companies; to further prescribe and define the powers of the 
commissioner of the state banking department and the governor with 
reference thereto; to prescribe penalties for the violation of the pro- 
visions of this act; to declare the effect of this act; and to extend the 
provisions of this act to national banks and to banks owned by any in- 
dividual person or any unincorporated association of individual persons 
under certain conditions.’’ 

The provision in the body of the act authorizing cancellation is such 
a necessary part of the whole plan as to be expected therein. 

In Krench v. State of Michigan, 277 Mich. 168, 269 N. W. 131, 133, 
we said: ‘‘The title need not serve as an index; it is sufficient if it 
fairly expresses the subject of the legislation and conveys comprehen- 
sion of its germane provisions.’’ Citing Westgate v. Township of 
Adrian, 161 Mich. 333, 126 N. W. 422. See, also, People v. Sowall, 
279 Mich. 261, 271 N. W. 751. 

In Re Lewis’ Estate, 287 Mich. 179, 283 N. W. 21, 22, we said: ‘‘The 
title to an enactment is required to be expressive of the purpose and 
scope of the enactment. If the enactment comes fairly within and is 
reasonably a component part of the purpose expressed in the title it is 
not an interloper but a part thereof and so proper as to be expected 
therein.’’ 

The point urged is without merit. 


Counsel for plaintiff also claims that the power ‘‘to cancel, increase 
or decrease, and to issue or reissue the whole or any part of said stock 
of said bank,’’ refers to stock of the bank, meaning the capital struc- 
ture, and not the stock of any individual stockholder and, therefore, the 
power of the banking commissioner was limited to cancellation in whole 
or in part of the capital stock of the bank and to issue in place thereof 
other stock, but not to so act on a particular holding of stock. 

We do not find the language of the statute so restricted and to hold 
as contended by plaintiff would, in effect, destroy the manifest purpose 
of the act. 
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The assessment was a statutory liability, accompanying plaintiff’s 
ownership of shares of stock, regardless of reorganization. If inability 
to meet the assessment or declination to do so is without consequences 
then, after reorganization and demonstrated success thereof, a delin- 
quent may come in and have advantage as though he had helped create 
the situation in which he seeks pecuniary participation. 

The decree in the circuit court is affirmed, with costs to defendants. 








SURVIVOR ENTITLED TO TRUST DEPOSIT 







Wilder v. Howard, Supreme Court of Georgia, 4 S. E. Rep. (2d) 199 






Syllabus by the Court 


Where a person makes a deposit in a savings bank in his own name 
as trustee for another person, retains the bank book, gives no notice to 
the beneficiary, makes withdrawals from and deposits in the account, 
and dies leaving the account unexplained, the beneficiary is entitled to 
the balance remaining at the death of the depositor, unless evidence is 
produced that overcomes the legal presumption in favor of the trust, 
by showing that the depositor never intended to create a trust, or has 
revoked the same. 











Suit by William Schley Howard and another, as executors of the 
will of Mrs. Fannie R. Wilder, deceased, against the Georgia Savings 
Bank & Trust Company, Alice Frances Wilder, and others to construe 
the will, determine the rightful owner of a deposit in defendant bank, 
and direct payment thereof to petitioners. Judgment for plaintiffs, 
and defendant Wilder brings error. 










Reversed. ... 
Waldo De Loache and J. O. Gibson, both of Moultrie, for plaintiff 
in error. 





James A. Branch and Thomas B. Branch, Jr., both of Atlanta, for 
defendants in error. 










DUCKWORTH, J.—The question here presented by this record is 
whether or not the fact that a deposit was made by Mrs. B. R. Wilder 
in the Georgia Savings Bank & Trust Company in her name as trustee 
for Alice Frances Wilder is sufficient to show an intention to create a 
trust. This exact question has not been decided by this court, and the 
decisions of the courts of other jurisdictions are somewhat at variance. 




















NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §462. 
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According to some decisions, the mere fact, standing alone, that a deposit 
was made by one person in trust for another, creates a presumption that 
an irrevocable trust was intended, and, unexplained, is conclusive in 
establishing such trust as of the time the deposit was made, thus in- 
validating any subsequent dealings by the depositor with the funds 
deposited except in his capacity as trustee. See Sayre v. Weil, 94 Ala. 
466, 10 So. 546, 15 L. R. A. 544; Milholland v. Whalen, 89 Md. 212, 
43 A. 43, 44 L. R. A. 205; Connecticut River Savings Bank v. Albee’s 
Estate, 64 Vt. 571, 25 A. 487, 33 Am. St. Rep. 944; Hoboken Savings 
Bank v. Sechwoon, 62 N. J. Eq. 503, 50 A. 490; Merigan v. McGonigle, 
205 Pa. 321, 54 A. 994. The weight of authority, however, supports the 
doctrine that the mere fact of such a deposit, standing alone, does not 
establish an irrevocable trust, but a tentative trust merely, which is 
revocable at the will of the depositor until he dies or completes his gift 
in his lifetime by some unequivocal act or declaration showing an inten- 
tion to create the trust. Cummings v. Bramhall, 120 Mass. 552, 564; 
Serivens v. North Easton Savings Bank, 166 Mass. 255, 44 N. E. 251; 
Cleveland v. Hampden Savings Bank, 182 Mass. 110, 65 N. E. 27; Marey 
v. Amazeen, 61 N. H. 131, 60 Am. Rep. 320; Cunningham v. Daven- 
port, 147 N. Y. 43, 41 N. E. 412, 32 L. R. A. 373, 49 Am. St. Rep. 641; 
People’s Savings Bank v. Webb, 21 R. I. 218, 42 A. 874; Re Totten, 179 
N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900. While there 
are other decisions holding that such a deposit, standing alone, creates 
neither a tentative nor an irrevocable trust (Brabrook v. Boston Five 
Cents Savings Bank, 104 Mass. 228, 6 Am. Rep. 222; Clark v. Clark, 108 
Mass, 522), in 7 Am. Jur. 309, § 438, the conflict of decisions on this 
question is recognized, and it is asserted that the weight of authority 
supports the doctrine that such a deposit, standing alone, establishes a 
tentative trust, which is revocable at the will of the depositor until he 
dies or completes the gift by some unequivocal act or declaration show- 
ing that the creation of a trust was intended. 

In 65 C. J. 293, 294, § 68, it is said: ‘‘In some jurisdictions, while 
it is recognized that a trust in respect of a deposit in bank which is 
absolute and irrevocable by the donor or depositor may be created, the 
courts have recognized so-called tentative trusts in respect of such de- 
posits in cases in which usually, if not always, saving deposits or 
accounts are involved. Whether the trust is tentative or irrevocable 
depends on the intention of the depositor or donor, determinable as a 
question of fact. Where the foregoing distinction is recognized, in 
general a deposit by one person of his own money in his own name as 
trustee for another, standing alone, creates merely a tentative trust, 
revocable at the will of the depositor during his lifetime, becoming 
absolute and irrevocable on the death of the depositor before the bene- 
ficiary without revocation or some decisive act or declaration of dis- 
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affirmance, and entitling the beneficiary to the balance remaining at 
the time of the depositor’s death, but not to anything more than such 
balance.’’ In 9 C. J. S., Banks and Banking, p. 1418, § 995, it is said: 
‘Where a deposit is made in the name of the depositor as trustee, the 
fund presumably belongs to the cestui que trust; but this presumption 
may be rebutted by evidence showing that the money was that of the 
depositor who had no intention of giving it to the person named as 
cestui que trust.’’ In American Law Institute Restatement of the Law 
of Trusts, 183, § 58, comment (b), it is said: ‘‘A tentative trust of a 
savings deposit in a bank can be revoked by the depositor at any time 
during his lifetime, by a manifestation of his intention to revoke the 
trust. No particular formalities are necessary to manifest such an 
intention. If he withdraws any part of the deposit during his lifetime, 
the withdrawal operates as a revocation of the trust to the extent of 
such withdrawal, and the beneficiary will be entitled only to the amount 
remaining on deposit at the death of the depositor.’’ It is further stated 
that if the beneficiary should die before the depositor dies, the trust is 
terminated, although the depositor should subsequently die without 
manifesting an intention to revoke the trust; and that such a trust can 
be revoked by the depositor by his will, if he makes a disposition of his 
property which can not be carried out without using the deposit. 
Defendants in error contend that because of the facts that testatrix 
gave plaintiff in error no notice of the deposit, retained the passbook in 
her own possession, and made withdrawals from and additions to the 
deposit, any intent to create a trust is disproved. In 65 C. J. 290, § 65, 
it is said: ‘‘ While the fact that the depositor retains possession of the 
bankbook may, under certain circumstances, show an absence of inten- 
tion to create a trust, retention of the book or the certificate of deposit, 
his making subsequent deposits in the account, his retention of the power 
of withdrawal, or his subsequent withdrawals of deposits or interest, 
does not necessarily prevent the existence of a trust, or destroy a trust 
duly executed; such retention of the passbook, subsequent deposits, or 
withdrawals of deposits or interest, may be consistent with the existence 
of a trust.’’ In the instant case, the beneficiary was a minor at the 
time the deposit was made and during the life of the depositor. It 
was therefore natural and proper that the bankbook should not be 
delivered to her and should be retained by the trustee. In 7 Am. Jur. 
310, § 439, it is said: ‘‘As regards the creation of a savings bank trust, 
retention of the bankbook or passbook is consistent with any aspect of 
the transaction, for of course the book would be retained when no trust 
was intended, and when a trust was intended, the book might be retained 
by the depositor in the character of trustee of the trust created by him- 
self without parting with the legal title to the fund.’’ In American 
Law Institute’s Restatement of the Law of Trusts, § 58, it is said: 
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‘“Where a person makes a deposit in a savings account in a bank in 
his Own name as trustee for another person, intending to reserve a 
power to withdraw the whole or any part of the deposit at any time 
during his lifetime and to use as his own whatever he may withdraw, 
or otherwise, to revoke the trust, the intended trust is enforceable by 
the beneficiary, upon the death of the depositor, as to any part remain- 
ing on deposit on his death, if he has not revoked the trust.’’ And in 
the comment on the above statement, it is said: ‘‘If a person makes a 
savings deposit in a bank in his own name ‘as trustee’ for another 
person, his intention may be either (1) to create a revocable trust, or 
(2) to create an irrevocable trust, or (3) not to create a trust. Evidence 
may be admitted to show which was his intention. In the absence of 
evidence of a different intention of the depositor, the mere fact that a 
deposit is made in a savings bank in the name of the depositor ‘as 
trustee’ for another person is sufficient to show an intention to create 
a revocable trust. To such a trust the rule stated in this section is 
applicable. Such a trust is called a ‘tentative trust.’’’ In Martin v. 
Funk, 75 N. Y. 134, 31 Am. Rep. 446, it was said: ‘‘S. deposited in a 
savings bank moneys belonging to her, in trust for M. and K., who 
were her distant relatives. She retained the passbooks until her death, 
drawing out only one year’s interest, and M. and K. were ignorant of 
the deposit. Held, that the transaction constituted an effectual trust 
for their benefit, on the death of S.’’ In Re Totten, supra, it was said 
[179 N. Y. 112, 71 N. E. 752, 70 L. R. A. 711, 1 Ann. Cas. 900] : ‘‘ After 
much reflection upon the subject, guided by the principles established 
by our former decisions, we announce the following as our conclusion: 
A deposit by one person of his own money in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust 
during the lifetime of the depositor. It is a tentative trust merely, 
revocable at will, until the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, such as delivery of the 
passbook or notice to the beneficiary. In case the depositor dies before 
the beneficiary without revocation, or some decisive act or declaration 
of disaffirmance, the presumption arises that an absolute trust was 
created as to the balance on hand at the death of the depositor.’’ In 
the light of these authorities, we hold that neither the retention of the 
passbook, the absence of notice to the beneficiary, nor the withdrawals 
from and additions to the deposit had the effect of disproving an inten- 
tion on the part of the depositor to create a trust; and we further hold, 
in harmony with the overwhelming weight of authority, that the deposit 
here involved is presumptivly a tentative trust, and in the absence of 
evidence to rebut this presumption the beneficiary is entitled to the 
fund. The evidence for the defendants clearly failed to disprove an 
intention on the part of the depositor to create a trust, while the evidence 
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for the plaintiff in error tended to prove that the intention of the 
depositor was to create a trust in her favor. 

It is urged by defendants in error that since the trust here relied 
upon was an express trust, to be valid it must be expressed in writing 
as required by Code, § 108-105. A sufficient answer is the testimony of 
an agent of the bank, that at the direction of the depositor a written 
entry of deposit was made on the records of the bank in the name of 
the depositor as trustee for the plaintiff in error, that a passbook evi- 
dencing such deposit was issued by the bank in favor of the depositor 
as trustee, and that the depositor signed an identification card as trustee 
for Alice Frances Wilder. In view of these facts, as well as the decisions 
of the courts of other States, where the statute of frauds is also of force, 
this contention of the defendants in error is without merit. 

It is further contended that the deposit here involved was testa- 
mentary in character, and therefore was void because violative of the 
will’s act, in that it was not executed with the formalities required in 
the execution of a will. In the first place, the intention of the depositor 
at the time the deposit is made is, under the authorities, the controlling 
question as to whether or not a trust is created; and since the deposit 
here involved, standing alone, is held to be presumptively a tentative 
trust, unless evidence is produced showing that the depositor had no 
intention of creating a trust, or that she later revoked the same, it stands 
as an executed trust as of the time of its creation. Furthermore, in 
the States where the courts have sustained similar deposits as tentative 
trusts (which decisions are cited above) the will’s act is of force; and 
those decisions are adjudication that such a deposit is not testamentary 
in character. In American Law Institute’s Restatement of the Law of 
Trusts, § 57 (3), a number of described intended trusts are said to be 
testamentary ; but § 58 of the same work (heretofore quoted) declares 
that a deposit made and handled as the one involved in the instant 
case is a valid trust, is expressly excepted from the rule declaring other 
trusts testamentary; and in the comment (p. 175) it is said: ‘‘Where 
the owner of property transfers it inter vivos to another person in trust, 
the disposition is not testamentary merely because the interest of the 
beneficiary does not take effect in enjoyment or possession before the 
death of the settlor, or because in addition he reserves power to revoke 
or modify the trust. In such a case the trust is created in the lifetime of 
the settlor ; and the mere fact that he can destroy it or alter it does not 
make the disposition testamentary, although if the trust were not to 
arise until his death the intended trust would be testamentary.”’ 
Buteau v. Lavalle, 284 Mass. 276, 187 N. E. 628; 1 Bogert on Trusts and 
Trustees, p. 221, § 47; 68 C. J. 620; § 241; 12 R. C. L. 949, § 24. The 
deposit here involved was not testamentary. 

Judgment reversed. All the Justices concur. 
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STATUTORY LIABILITY OF NATIONAL BANK 
STOCKHOLDER 


Van Dyke v. Broadhurst, United States District Court (M. D. Pennsyl- 
vania), 28 Fed. Supp. 737 





A national bank stockholder will not be permitted to escape the 
statutory liability formerly imposed upon national bank stockholders 
by showing that the bank had refused to deliver a stock certificate 
to him; nor will he be permitted to counterclaim for the damages 
alleged to have been sustained because the bank’s failure to deliver 


the certificate deprives him of an opportunity to sell the stock at a 
profit. 





Action by Joseph Van Dyke, receiver of the Peckville National Bank 
of Peckville, Pa., against Thomas H. Broadhurst to enforce defendant’s 
liability on an assessment levied by Comptroller of Currency on shares 
of stock owned by defendant in national bank of which plaintiff was 
receiver, wherein the defendant filed a counterclaim. On the plaintiff’s 
motion for judgment on defendant’s counterclaim, and for judgment on 
complaint and answer. 

Motion for judgment on counterclaim dismissed, and motion for 
judgment on complaint and answer granted, and judgment for plaintiff 
in the sum of $1,000 with interest. 

Martin J. Kushmerick, of Scranton, Pa., for plaintiff. 
Walter W. Kohler, of Scranton, Pa., for defendant. 





WATSON, D. J.—This case is before the Court on the motion of the 
Plaintiff for judgment on Defendant’s counterclaim and for judgment 
on the complaint and answer. 

On April 4, 1939, the Plaintiff filed a complaint alleging that the 
Plaintiff is the duly appointed receiver of the Peckville National Bank; 
that the Defendant is the registered owner of forty shares of stock in 
said Bank; that, on August 29, 1934, the Comptroller of the Currency 
levied an assessment on the shareholders of 100% of the par value of 
each and all of the issued and outstanding shares of the capital stock 
of the Peckville National Bank, the assessment, by amendment to the 
original order, was made payable on or before December 6, 1934; and 
that the amount of the assessment on the forty shares of stock of the 
Defendant is $1,000. 

In his answer to the complaint, the Defendant admitted all of the 
above facts, but resisted recovery by the Plaintiff on the ground that 
he was not the owner of the stock by reason of the fact that the Bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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had failed and refused to deliver the certificate for the forty shares of 
stock purchased by the Defendant. The Defendant also averred that 
by reason of the failure to deliver the certificate he was unable to con- 
summate a sale of the stock to a third person. 

The Defendant then set forth by way of counterclaim the refusal of 
the Bank to deliver the certificate which, it is averred, resulted in the 
loss of an opportunity to consummate a resale of the stock at a profit 
to the Defendant. The Defendant then alleged damage to the extent of 
the original investment of $2,000 plus a profit of $400 which would have 
been realized had he been able to consummate the sale of the stock. 

The Plaintiff then filed a motion for judgment which is now before 
the Court. 

The sufficiency of the answer will be considered first. The sole 
ground upon which the Defendant relies is that the Bank failed or re- 
fused to deliver the certificate for the forty shares of stock purchased 
by the Defendant. It is well settled that the mere failure of a share- 
holder to receive the certificate is not a defense. Williams v. Stone, 
4 Cir., 25 F. 2d 831; Littrell v. Craig, D. C., 1 F. Supp. 491; Scott v. 
Deweese, 181 U.S. 202, 21S. Ct. 585, 45 L. Ed. 822; Schechter v. Sher- 
win, 7 Cir., 81 F. 2d 603. 

In Seott v. Deweese, supra, the Court quotes with approval the fol- 
lowing statements from Pacific National Bank v. Eaton, 141 U. S. 227, 
11 S. Ct. 984, 985, 35 L. Ed. 702, ‘‘Without express regulation to the 
contrary, a person becomes a stockholder by subscribing for stock, pay- 
ing the amount to the company or its proper officer, and being entered 
on the stock-book as a stockholder. He may take out a certificate or 
not, as he sees fit. Millions of dollars of capital stock are held without 
any certificate, or if certificates are made out, without their ever being 
delivered. A certificate is authentic evidence of title to stock; but it 
is not the stock itself, nor is it necessary to the existence of the stock. 
It certifies to a fact which exists independently of itself.’’ 

And in Whitney v. Butler, 118 U. S. 655, 7 S. Ct. 61, 63, 30 L. Ed. 
266, the Court states: ‘‘That the creditors of a national bank are en- 
titled to know who, as shareholders, have pledged their individual liabil- 
ity as security for its debts, engagements, and contracts; that if a 
person permits his name to appear and remain in its outstanding cer- 
tificate of stock, and on its register, as a shareholder, he is estopped, 
as between himself and the creditors of the bank, to deny that he is a 
shareholder; and that his individual liability continues until there is 
a transfer of the stock on the books of the bank, even where he has 
in good faith previously sold it, and delivered to the buyer the cer- 
tificate of stock, with a power of attorney in such form as to enable the 
transfer to be made.’’ 

It must follow from the cases above cited that the mere failure or 
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even the refusal of the Bank to deliver the stock certificate is not a 
defense to the action of the Receiver to recover an assessment. Further- 
more, the Defendant cannot diminish the amount recovered by the 
Receiver on the assessment by setting off or counterclaiming for dam- 
ages resulting from the failure of the Bank to issue the stock certificate. 
Although no case has been cited or found which deals with facts iden- 
tical with those of this case, there are a number of cases in which sub- 
scriptions and purchases of stock were obtained by reason of the fraudu- 
lent representations of the Bank and it has been settled that the liability 
of the Bank and its officers for the fraud could not be set off against 
the liability of the stockholders for the assessment. Ryan v. Mt. Vernon 
National Bank, 2 Cir., 224 F. 429; Bailen v. Dietrick, D. C., 12 F. Supp. 
602. In fact, to permit such a set-off or counterclaim would be the 
equivalent of allowing the fraud to constitute an absolute defense. 

Hence, it is my conclusion that neither the defense nor the counter- 
claim of the Defendant are valid as affecting the recovery by the Plain- 
tiff of the assessment. 

The Plaintiff also filed a motion for judgment on the counterclaim 
of the Defendant. There appears to be no provision in the Rules of 
Civil Procedure, 28 U. S. C. A. following section 723c, which would per- 
mit the Plaintiff to move for judgment on a counterclaim to which no 
reply has been filed. The motion for judgment will, therefore, be treated 
as a motion to dismiss for failure to state a claim upon which relief 
can be granted. 

Although the counterclaim has already been determined to be invalid 
in so far as it may be considered as available to diminish or defeat the 
amount claimed by the Defendant, it may nevertheless be valid for the 
purpose of establishing the right of the Defendant to claim against the 
Bank as a general creditor. Oppenheimer v. Harriman National Bank, 
301 U. S. 206, 57 S. Ct. 719, 81 L. Ed. 1042. 

For the purpose of establishing the existence of the claim, this Court 
has jurisdiction of the action. Bailen v. Dietrick, supra. 

As has already been indicated, a shareholder is entitled to a cer- 
tificate and he may compel its issuance and delivery by appropriate ac- 
tion. Scott v. Deweese, supra. Hence, if the Defendant was entitled 
to a certificate and the Bank, after a proper demand, refused to deliver 
it, the Defendant should recover any damage which he may have suffered 
by reason of the wrongful act of the Bank. 


The Plaintiff has alleged, as grounds for his motion, the failure of 
the Defendant to set forth, in his counterclaim, certain particulars. This 
Court has had occasion to state in former opinions its position with 
regard to the sufficiency of pleadings. Under the present liberal con- 
struction of the Rules of Civil Procedure, to avoid dismissal for failure 
to state a claim upon which relief may be had, it is necessary only to 
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allege sufficient facts to apprize the opposing party of the nature of the 
claim which will be proved. Technicalities in pleading are no longer 
observed. One of the principal reasons for this liberal construction is 
that the Rules of Civil Procedure provide ample means of discovery 
and methods of compelling the pleader to disclose to the fullest extent 
the facts upon which he bases his cause of action. 

In the case at hand, the counterclaim alleges all of the elements of 
a valid cause of action. The Plaintiff will, therefore, be required to 
make use of other provisions of the Rules of Civil Procedure to obtain 
those particulars, the absence of which he relies upon in his motion 
for judgment. 

Now, August 7, 1939, the Plaintiff’s motion for judgment on the 
complaint and answer is granted and judgment is directed to be en- 
tered in his favor in the sum of $1,000, with interest at 6% from De- 
ecember 6, 1934. The Plaintiff’s motion for judgment on the counter- 
claim is dismissed, and the Plaintiff shall file his reply within twenty 
days after Defendant has given him notice of this order. 


LIABILITY OF CORPORATE TRUSTEE FOR 
INTEREST 





In re Kaufmann’s Estate, Superior Court of Pennsylvania, 8 Atl. Rep. 
(2d) 472 





Prior to executing his will appointing a trust company co-trustee, 
the testator authorized the trust company in writing to deposit un- 
invested balances in its banking department with the understanding 
that such balances should bear interest at 4%. It was held that this 
was a mere authorization, not contractual in character, and did not 
require the trust company to pay interest on the uninvested bal- 
ances, particularly where the failure to invest was due to the refusal 
of a co-trustee (a beneficiary under the will) to approve of invest- 
ments suggested by the trust company. 


Proceeding in the matter of the estate of Morris A. Kaufmann, de- 
ceased, wherein Alice G. Kaufmann sought to surcharge the Pennsy]l- 
vania Company for Insurance on Lives and Granting Annuities, which 
was one of three trustees under the will of the deceased. From a de- 
cree of the orphans’ court dismissing exceptions to the adjudication of, 
the account of the Pennsylvania Company for Insurance on Lives and 
Granting Annuities, Alice G. Kaufmann appeals. 

Affirmed. 


Fe ee ee ae ee Ley ee a ee ee 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §516. 
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Jos. K. Fornance, of Norristown, for appellant. 

Frederick B. Smillie, of Norristown, and Harry E. Sprogell, Maurice 
Bower Saul, and Saul, Ewing, Remick & Saul, all of Philadelphia, for 
appellee. 


BALDRIGE, J.—This appeal is from a decree of the orphans’ court 
dismissing exceptions to the adjudication of an account of a testamentary 
trustee. 

The appellant seeks to surcharge the Pennsylvania Company for 
Insurance on Lives and Granting Annuities, hereinafter referred to as 
the trust company, one of the three trustees under the will of Morris A. 
Kaufmann, deceased. 

The testator died April 19, 1932, and by his will, dated January 30th 
of that year, set up a trust, naming his wife, Alice G. Kaufmann, Bert- 
hold Strauss, and the trust company as trustees. The widow was given 
the entire income from the residuary estate for life, with the right to 
use so much of the principal as she desired. 

The question before us is whether the trust company is obliged to 
pay testator’s widow four per cent. interest over a certain period on all 
uninvested trust balances of the estate held by its banking department. 

On June 16, 1930, the testator signed and gave to the trust company 
the following letter: ‘‘Dear Sirs: In consideration of my estate being 
entitled to the protection of the ‘Reserve Fund for Trust Balances’ 
created by The Pennsylvania Company for Insurances on Lives and 
Granting Annuities under and by virtue of the Act of April 3rd, 1872, 
securing any uninvested balances of principal and income awaiting 
distribution, I agree that all uninvested balances of principal and income 
awaiting distribution in my estate, if any, may be held by The Pennsyl- 
vania Company for Insurances on Lives and Granting Annuities on 
deposit in its Banking Department, upon the understanding that all 
uninvested balances of principal so on deposit shall bear interest at 
the rate of four per cent. per annum.’’ This letter was written and 
delivered before testator made his will. The trust company did nothing 
more than receive it. 

The trust company accepted the trust under the will and received, 
on July 9, 1934, cash totalling $100,541.77 from the estate which had 
a value of over $600,000. Endeavors were made to invest this money, 
but on April 30, 1935, almost a year after its receipt, $47,702.63 
remained uninvested. Interest, however, at the rate of four per cent. 
was paid appellant by the trust company to that date on the uninvested 
balance. 

The appellant, in her exceptions, claims four per cent. interest on 
the uninvested balance of the estate held by the trust company in its 
banking department between April 30, 1935, and August 25, 1937, which, 
it is agreed, totals $2,196.76, the amount in dispute. 
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The orphans’ court dismissed appellant’s exceptions and refused to 
allow her interest during the period in question, on three grounds, 
namely: (1) testator’s letter of June 16, 1930, was merely an authoriza- 
tion to the trust company to keep the trust funds on deposit in its own 
banking department, and was not a contract under which it was to pay 
four per cent. on uninvested balances; (2) even if a contract did exist 
between the testator and the trust company, it was against public policy 
and was rendered inoperative by both federal and state laws forbidding 
the payment of interest on demand deposits; (3) appellant, by her 
unwarranted objections to the purchase of securities recommended by 
the corporate trustee, was primarily responsible for its failure to invest 
the cash, and, therefore, as principal beneficiary, she should not, in 
equity, be permitted to recover interest from her co-trustee. This appeal 
followed. 


(1) The appellant contends that there existed a contract between 
the testator and the trust company, by which the latter was obliged o 
pay interest at the rate of four per cent. per annum on all uninvested 
balances of principal held by the trust company. The appellee, on the 
other hand, argues that there was no such contractual obligation, that 
the letter of June 16, 1930, cannot be construed as a promise upon the 
part of the trust company to pay interest as it was signed by Kaufmann 
alone and, therefore, did not constitute a contract. In other words, the 
letter should be regarded simply as evidence of authorization to the 
trust company to retain the uninvested funds in its own banking depart- 
ment, subject to a condition to pay four per cent. interest, without 
requiring any contractual performance upon its part; if the interest 
was not paid, the permission terminated. 

In determining this dispute, it is incumbent upon us to try to arrive 
at the intention of the parties. It is well recognized that if the language 
used is uncertain or susceptible of more than one construction, ‘‘the 
court may consider the nature and situation of the subject-matter and 
the apparent purpose or object in making the contract in the form in 
which it was made, or of using a particular expression or sentence. 
‘The situation in which the parties stand, the necessities for which they 
would naturally provide, the conveniences they would probably seek to 
secure, and the circumstances and relations of the property in regard to 
which they have negotiated, are all elements in the interpretation of an 
ambiguous contract.’ Wilson v. Wernwag, 217 Pa. 82, 87, 66 A. 242, 
10 Ann. Cas. 649.’’ Bangor Peerless Slate Co. v. Bangorvein Slate Co. 
et al., 270 Pa. 161, 165, 113 A. 190, 191. To the same effect, see Myers’ 
Estate, 238 Pa. 195, 211, 86 A. 89; Aleorn Combustion Co. v. Kellogg 
Co., 311 Pa. 270, 274, 166 A. 862; Calvey v. Coyer, 121 Pa. Super. 504, 
507, 184 A. 279. The general rule governing the interpretation of con- 
tracts applies not only where there is an admitted contract under con- 
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sideration, but also where the controversy is whether there is a contract. 
Restatement, Contracts § 226 (Comment a). ‘‘Whether the parties are 
merely negotiating a contract, or entering into a present contract, is 
purely a question of intention.’’ Windsor Mfg. Co. v. S. Makransky & 
Sons, 322 Pa. 466, 472, 186 A. 84, 86, 105 A. L. R. 1096. 

It must be borne in mind that the letter of June 16, 1930, prepared 
by the trust company, was in accordance with its practice of requiring 
express permission of each testator to retain uninvested funds in its 
own hands. We think it is quite obvious that that was its primary 
purpose. The letter, written more than four years before the company 
received the money and began administering the trust, was signed by 
the testator alone; it is wholly unilateral and contains no promise, 
express or implied, upon the part of the trust company to pay interest 
on uninvested balances. In the absence of any additional undertaking, 
the duties of the corporate trustee under a trust set up by testator’s 
will were only those that the law imposed upon it. Here, as in any case 
where a claim rests upon an alleged contract, the appellant had the 
burden of showing the appellee’s promise to pay four per cent. interest 
on uninvested balances held by it, which we think she failed to carry. 
The only circumstance in the record which evidences such an intention 
of the parties is the payment of: interest for a certain period. This 
fact alone did not create an obligation upon the part of the trust com- 
pany to pay interest indefinitely. 

We agree with the learned chancellor that the letter in question is 
simply an authorization by the testator and is not contractual in char- 
acter. At most, the phrase ‘‘upon the understanding that all unin- 
vested balances of principal so on deposit shall bear interest at the rate 
of four per cent. per annum’’ is a condition of the testator’s authoriza- 
tion to the trust company to retain uninvested balances in its banking 
department and not a promise to pay four per cent. interest on such 
balances. 

(2) In the absence of a contract, the state and federal laws pro- 
hibited the trust company from paying interest on demand deposits 
during the period in question. Article X, section 1003, of the Pennsyl- 
vania Banking Code of May 15, 1933, P. L. 624, as amended by the 
Acts of January 2, 1934, P. L. 128, § 1, and July 2, 1935, P. L. 542, § 
1 (7 P. S. § 819—1003), provides that ‘‘The department may, from 
time to time, limit by regulation the maximum rate of interest which 
may be paid by a bank or a bank and trust company... .’’ The effec- 
tive date of the original act was July 3, 1933 (art. XVI, § 1601—7 P. S. 
§ 819—1601). 

Regulation ‘‘A’’ of the Banking Department, promulgated under the 
authority of the act above cited, effective October 15, 1935, provides as 
to demand deposits: ‘‘Section 3. A bank, bank and trust company or 
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private bank shall not, directly or indirectly, pay or credit any interest 
on ‘Demand Deposits.’ This prohibition shall not apply to... (c) 
certificates of deposit or other contracts or agreements of deposit lawfully 
entered into prior to October 15, 1935 and in full force and effect upon 
said date, but which may not be legally terminated or modified by the 
depository at its option, or without liability. . . .”’ 

These rules and regulations are in harmony with the Federal Reserve 
Act of December 23, 1913, as amended by the Banking Acts of 1933, e. 
89, 48 Stat. 162, 181, and 1935, c. 614, 49 Stat. 684, 714, 12 U.S. C. A. 
§ 371a. 

As the trust company had not entered into a prior contract with 
the estate for the payment of interest, the exemptions stated in section 
3 (ec) are not applicable. Any agreement to pay interest which did 
not come within the exceptions in these acts and regulations would, 
under well settled principles, be contrary to public policy and unen- 
forceable because prohibited by statute. Restatement, Contracts § 580. 

It is unnecessary to pass upon the original charter of the trust com- 
pany, which, as amended, provided for payment of interest by it ‘‘of 
not less than four per cent.’’ upon all sums over one hundred dollars. 

Nor is consideration required of the question, whether appellee, by 
accepting the benefits of subsequent legislation, became subject to the 
general laws regarding the payment of interest, because, for reasons 
we are about to state, the appellant is barred from recovery as a matter 
of equity. 

(3) In its adjudication the learned court below stated: ‘‘ During the 
period in question, the three trustees had repeated meetings which were 
attended by representatives of the corporate trustee, the exceptant co- 
trustee, together with her counsel, and the third individual trustee. At 
every one of these repeated meetings the representatives of the corporate 
trustee presented lists of suggested investments which it desired as 
appropriate investments for the trust funds remaining uninvested. 
Investments were not made at each of the meetings of the objection of 
the exceptant co-trustee, her counsel, or the other individual trustee 
... the delay during the period in question in investing the funds of 
the trust was, according to the evidence, solely the fault of the life 
beneficiary. ’’ 


As above noted, the trust company received $100,541.77 in cash from 
the estate on July 9, 1934. At a meeting of the trustees, including the 
appellant and her counsel, held the next day, investments of $20,000 
were all that the parties were able to agree upon. At a second meeting 
on November 28, 1934, only $8,000 additional investment was concurred 
in. On April 15, 1935, fifteen days before the trust company stopped 
paying the four per cent. interest the uninvested balance was $47,707.33. 
By August 27, 1937, this uninvested balance was reduced to $47.87. 
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Appellee’s trust officers testified that although numerous meetings, con- 
ferences, and consultations were had during this entire period, at which 
the company presented carefully analyzed suggestions for the investment 
of the entire uninvested funds, failure to make investment thereof was 
due to the appellant’s refusal to approve most of the securities suggested 
by the company. 

Competent evidence was adduced to support the finding and con- 
clusion of the auditing judge which, affirmed by the court in bance, will 
not be disturbed upon appeal. Deal’s Estate, 321 Pa. 484, 184 A. 453; 
In re Simmons’ Estate, 122 Pa. Super. 206, 185 A. 871. 

Assuming, therefore, that the appellant, as found by the orphans’ 
court, which, within its sphere, is a court of equity, in which equitable 
principles apply (In re Lonergan’s Estate, 303 Pa. 142, 147, 154 A. 
387; Estate of Harriet B. Laverelle, Dec’d, 101 Pa. Super. 448, 450) 
was primarily to blame for the failure or delay in making investments, 
it would be unjust to allow her to recover from her cotrustee four per 
cent. interest on uninvested balances for the period in question, even 
if we take for granted the existence of a contract to that effect between 
the testator and the trust company. We rest our decision mainly on 
that ground. 

Judgment of the learned court below is affirmed, at appellant’s costs. 


REVOCATION CLAUSE IN TRUST AGREEMENT 





Chase National Bank v. Tomagno, New York Supreme Court, Special 
Term, New York County, 14 N. Y. Supp. (2d) 759 





A provision in a trust agreement that a power of revocation and 
modification may be exercised only by giving written notice thereof 
to the corporate trustee must be exercised during the lifetime of 
the settlor and, in the absence of a provision retaining a general 
testamentary power of disposition, the settlor may not revoke or 
modify the trust agreement by a clause to that effect in her will. 


Action by The Chase National Bank of the City of New York against 
Margaret Pitou Tomagno and others, for determination of rights under 
will and trust indenture. 


Decree in accordance with opinion. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §523. 
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Milbank, Tweed & Hope, of New York City, for plaintiff. 

Abner J. Rubien, of New York City (Henry E. Alexander and 
Robert H. Judd, both of New York City, of counsel), for defendants 
Augustus Pitou, Sr., Margaret P. Tomagno, and Augustus Pitou, Jr. 

Leigh K. Lydecker, of New York City, for defendant Herbert A. 


Morgan. 


SHIENTAG, J.—Margaret J. Pitou executed and delivered to The 
Chase National Bank an indenture of trust, making provision for the 
distribution of part of her estate among several named beneficiaries. 
Article Seventh of the trust indenture reserved to the settlor the right 
to revoke the agreement absolutely at any time or to revoke it in part 
or to withdraw a part of the fund from time to time, to modify the 
agreement and the trust created in any manner that she saw fit at any 
time, to change the beneficiaries by leaving out any beneficiary or 
adding new ones, and to change the interest of any beneficiary in her 
discretion. The article then provided that 


‘‘any such revocation, withdrawal, change or modification shall 
be accomplished by a written notice filed with the Trustee executed 
by the Settlor and no other person shall be entitled to any notice 
thereof, and every right created thereby is subject to the foregoing 
reserved powers.’’ 

Thereafter the settlor made several modifications of the trust, each 
of which was accomplished in the method provided for in the clause 
just quoted. 

By her last will and testament Margaret J. Pitou, after providing 
for specific legacies totaling $3,800, divided the residuary estate into 
two funds, designated Fund A and Fund B. The former was divided 
into three equal shares, one for Margaret Pitou Tomagno, one for 
Augustus Pitou, Jr., and the third for Dorothy Pitou Shanahan; the 
latter was also divided into three equal shares, one for Ruth Beury, one 
for Wilhelmina Wolf Cregar, and the third for Herbert A. Morgan. 

The question presented for determination is whether or not Herbert 
A. Morgan is entitled to a one-sixth distribution of the trust fund. He 
claims that the will was a valid modification of the trust indenture and 
that he was substituted in place of Augustus Pitou, Sr., who was named 
in the said trust indenture as a beneficiary of a one-sixth share. The 
other defendants, however, argue that the will did not modify the trust 
indenture. The plaintiff takes a neutral position but submits that 
Margaret J. Pitou by her will did not revoke the provision for Augustus 
Pitou, Sr. 

1. When the will was delivered to the bank, no notice or covering 
letter was transmitted. The settlor did not retain a general testamentary 
power of disposition. The trust indenture does not specifically provide 
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whether these powers of modification must be exercised during the life- 
time of the settlor or whether they may be exercised by her will. How- 
ever, the indenture provides that the powers reserved shall be exercised 
by filing with the trustee a written notice of the revocation, modification 
or change. In such circumstances it seems clear that the settlor intended 
that the power should be exercised only during her lifetime. The trust 
agreement was carefully drawn and it covered in considerable detail all 
of the contingencies which might arise. Had the settlor been desirous 
of retaining the right to exercise the reserved powers by her last will 
and testament, it would have been the natural and appropriate thing 
so to specify. This she failed to do and her intention is unmistakably 
drawn from a consideration of the entire instrument. 

There is nothing in § 165 and § 170 of the Real Property Law 
which can be construed to give force to the contention of Morgan that 
the settlor of the trust properly revoked a portion of it by her last will 
and testament. Those sections merely deal with formalities which must 
be followed in executing any power, either inter vivos or testamentary. 
Irving Bank-Columbia Trust Co. v. Rowe, 213 App. Div. 281, 210 N. Y. 
S. 497; Mayer v. Tucker, 102 N. J. Eq. 524, 141 A. 799; Matter of 
Adams’ Estate, 133 Mise. 552, 233 N. Y. S. 232; Broga v. Rome Trust 
Co. of Rome, New York, 151 Misc. 641, 272 N. Y. S. 101. 

I conclude that a trust indenture which provides that a power of 
revocation and modification may only be exercised by giving written 
notice to the trustee in evidence of the settlor’s intention that such 
power of revocation and modification may only be exercised during the 
lifetime of the settlor. Restatement of the Law of Trusts, § 330, Com- 
ment j; Broga v. Rome Trust Co. of Rome, New York, supra; Kelley 
v. Snow, 185 N. E. 288, 70 N. E. 89. 

2. Assuming that the settlor retained the testamentary power to 
revoke and modify the trust indenture, it was not validly exercised by 
her will. Restatement of the Law of Trusts, § 330, Comment j; In re 
Thursby’s Settlement [1910] 2 Ch. Div. 181; Old Colony Trust Co. v. 
Gardner, 264 Mass. 68, 161 N. E. 801. The general residuary clause in 
the will disposing of all the residue of the property of the settlor or 
all the property for which he has a power of appointment is not an 
exercise of that power. 

3. A proportionate share of the estate taxes, computed pursuant 
to the provisions of § 124 of the Decedent Estate Law, should be paid 
out of the principal of the trust. A provision in a will that all taxes 
be paid out of the residuary or general estate applies only to property 
passing under the will unless it specifically refers to other property, and 
has no effect upon inter vivos dispositions, which for one reason or 
another are drawn into the gross estate for tax purposes. Farmers’ 
Loan & Trust Co. v. Winthrop, 207 App. Div. 356, 202 N. Y. S. 456, 
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affirmed on this point, 238 N. Y. 488, 144 N. E. 769; Matter of Kauf- 
man, 170 Misc. 4386, 10 N. Y. S. 2d 616. See also Matter of Rogers’ 
Will, 249 App. Div. 238, 291 N. Y. S. 815. 

Settle judgment on notice. 


ACTION ON FORGED CHECK 





Thompson v. State, New York Supreme Court, 14 N. Y. Supp. (2d) 717 





Section 326 of the New York Negotiable Instruments Law, to the 
effect that a bank shall not be liable for the payment of a forged 
check unless within one year after the return to the depositor of 
the voucher representing such payment, the depositor notifies the 
bank thereof, does not apply to a check bearing a forged indorse- 
ment. It applies only to checks bearing a forgery of the drawer’s 
signature. 


Action by John L. Thompson against the State of New York for 
return, of moneys which plaintiff had accumulated while a member of 
the New York State Employees’ Retirement System. From an order 
of the Court of Claims granting leave to claimant to file his proposed 
claim although there had been a lapse of more than 90 days from the 
time when the claim arose, the State appeals. 

Order affirmed. 

John J. Bennett, Jr., Atty. Gen. (Leon M. Layden and Harold 
Greenstein, Assts. Atty. Gen., of counsel), for the State. 

Samuel L. Greenberg, of New York City, for respondent. 


PER CURIAM.—Appeal from an order of the Court of Claims 
granting leave to the claimant to file his proposed claim although there 
had been a lapse of more than ninety days from the time when the 
claim arose. Claimant was a member of the New York State Employees’ 
Retirement System. He left his employment in September, 1936. He 
made application for the return of moneys which he had accumulated. 
Checks to his order were forwarded to the address stated in the applica- 
tion. He contends that the checks were negotiated without his endorse- 
ment and that the purported endorsements were forgeries. It is for 
the sum represented by such checks that he sought to file his claim. 

The state contends that the Court of Claims was without power to 
grant the order appealed from on the grounds that the order was not 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1397. 
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made until more than two years after the accrual of the claim. See. 
15, subd. 5, Court of ‘Claims Act. Application for the order however 
was made prior to the expiration of the two year period, and the order 
should therefore be held to refer back to the date of the application. 

The state has not been substantially prejudiced within the meaning 
of the statute. Sec. 326, Negotiable Instruments Law, does not apply 
where the payee’s endorsement has been forced, at least unless there 
has been some negligence on the part of the state. Shipman et al. v. 
Bank of the State of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 
791, 22 Am. St. Rep. 821. 

The application for permission to file the claim beyond the ninety 
day period must be based upon affidavits which show a reasonable 
excuse for the failure to file within that period. It cannot be said 
arbitrarily that the affidavits submitted do not set forth such an excuse, 
and that the Court of Claims abused its discretion in so deciding. 


Order unanimously affirmed, with ten dollars costs and disburse- 
ments. 


ATTACHMENT OF DEPOSIT IN FOREIGN 
BRANCH OF BANK | 


Clinton Trust Co. v. Compania Azucarera Central Mabay S. A., New 
York Supreme Court, 14 N. Y. Supp. (2d) 743 


Under the laws of New York, the creditor of a corporation which 
maintains deposits in the Havana, Cuba, branches of banks located 
in New York City, cannot reach such deposits by attachment pro- 
ceedings against the New York banks. 

One of the banks involved in this case was a New York agency 
of a Canadian bank which maintained a branch in Havana, Cuba, 
in which the defendant had a deposit. The other bank was a national 
bank located in New York City having a branch in Havana in which 
the defendant also maintained a deposit. It appeared that the New 
York agency of the Canadian bank kept no records there of deposits 
elsewhere and that it had no control over the managers or other 
employees of its more than 650 branches located in various countries. 
The Havana branch of the national bank was operated as a Cuban 
bank under Cuban laws and Cuban licenses. It conducted its busi- 
ness as a separate entity, distinct and apart from the head office of 
the bank. In these circumstances it was held that the deposits could 
not be reached by attachment proceedings in New York. 


Action by the Clinton Trust Company against Compania Azucarera 
Central Mabay S. A., also known as Mabay Sugar Company, and action 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §99. 






















867 





THE BANKING LAW JOURNAL 


by the Clinton Trust Company against Compania Azucarera Central 
Ramona S§. A., also known as Ramona Sugar Company. On application 
to direct The Chase National Bank and the Royal Bank of Canada, in 
aid of an attachment under Civil Practice Act, § 912 et seq., to answer 
certain questions in respect to existence and status of deposit accounts 
of defendants with branch banks of The Chase National Bank and the 
Royal Bank of Canada, located in Havana, Cuba. 

Application denied. 

Seribner & Miller, of New York City, for plaintiff. 

Chadbourne, Wallace, Parke & Whiteside, of New York City 
(Leonard P. Moore, of New York City, of counsel), for defendant. 

Mudge, Stern, Williams & Tucker, of New York City (Randolph H. 
Guthrie, of New York City, of counsel), for Chase National Bank. 

Sage, Gray, Todd & Sims, of New York City (Melber Chambers and 
Edward H. Spencer, both of New York City, of counsel), for Royal 
Bank of Canada. 


BERNSTEIN, J.—This is an application to direct The Chase 
National Bank and the Royal Bank of Canada to answer certain ques- 
tions in respect to the existence and status of deposit accounts of the 
defendants with their branch banks in Havana, Cuba. The questions 
have been propounded in the course of an examination of these banks 
directed by the court to be had in aid of an attachment under Article 
55 of the Civil Practice Act, and the banks have refused to answer on 
the ground that the plaintiff’s attachment, served upon them in New 
York, does not reach property in Cuba, and it is therefore immaterial 
as to whether or not the defendants had any account with their banks 
in Cuba. 

The defendants in the action, appearing specially, heretofore moved 
for a vacatur of the attachment and of the service of the summons on 
them by publication, and that motion was denied by Mr. Justice Me- 
Goldrick on August 8rd, 1939. It is the contention of the plaintiff that 
the denial of the motion constituted, in effect, an adjudication that the 
levy reached the defendants’ deposit accounts in the branches of these 
two banks in Havana. It is also the plaintiff’s contention that, irrespec- 
tive of the effect of the denial of the motion to vacate, the warrant of 
attachment, upon the law, effectively reached the defendants’ accounts 
in the banks in Havana, because they were merely branches of the banks 
in New York. Both of these contentions are controverted by the 
respondent banks. 

This court is convinced that the question of whether or not the 
plaintiff had attached the defendants’ deposit accounts in Havana was 
not before Mr. Justice McGoldrick and was not passed upon by him 
on the denial of the motion to vacate the attachment. What was before 
said Justice was an application to vacate ‘‘upon the ground that the 



















868 





THE BANKING LAW JOURNAL 


order for publication is jurisdictionally defective as a matter of law 
and fails to comply with the statutes applicable thereto.’’ (See defend- 
ants’ memorandum in support of the motion to vacate, page 1.) Neither 
did the denial of the motion constitute an adjudication, in effect, that 
the levy reached the defendants’ deposit accounts in Havana. All that 
it decided was that the papers on which the order for publication had 
been granted were sufficient to meet the statutory requirements. Indeed, 
no decision could have been made on that application to affect the rights 
of the respondent banks, for they were not parties to the application and 
had no opportunity to be heard thereon. 

The warrants of attachment served on these banks were in the usual 
form and commanded the Sheriff to attach so much of the property of 
the defendants ‘‘within your county’’ as will satisfy the plaintiff’s 
demand. An examination in aid of an attachment must be limited to 
property that can be reached by the attachment. It cannot be extended 
to property situated elsewhere. Stine v. Greene, 65 App. Div. 221, 223, 
72 N. Y. S. 729. Hence, the only question that presents itself here is 
whether or not deposit accounts in the branch banks in Havana con- 
stitute property situated here. To determine that question it is neces- 
sary to consider the peculiar statutes applicable to these banks, their 
methods of doing business and the relationship existing between the 
New York banks and their branches in Havana. 

The Royal Bank of Canada is chartered under the laws of the 
Dominion of Canada. Its principal office is in Montreal and it has over 
650 branches in various countries. Its one office in New York is known 
as an agency, and it keeps no records there of deposits elsewhere. It 
has no control over the managers or other employees of the scattered 
branches. The Canadian Bank Act (Chap. 24, Stat. of Canada, 1934) 
specifically empowers it to maintain branches and agencies, but provides 
that an attaching or garnishee order shall only bind moneys to the 
credit of the debtor at the branch or agency where such order is served. 
(sect. 96.) 

The Chase National Bank is organized under the laws of the United 
States, and its Havana branch is operated as a distinct business entity, 
entirely independent of the head office, pursuant to those laws. 12 
U. S. C. A. § 604. The Havana branch is conducted as a distinctly 
Cuban bank, under Cuban laws and Cuban licenses. It keeps its own 
accounts, makes its own investments, and has its own records. Its only 
connection with the head office is that its officers are appointed by the 
directions of the head office and it transmits its net profits to the head 
office periodically. 

It has been held that, under such a set-up, the branches were as 
separate and distinct from one another as from any other bank, and a 
depositor in one branch cannot demand payment from another. 
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Chrzanowska v. Corn Exchange Bank, 173 App. Div. 285, 159 N. Y. S. 
385, affirmed 225 N. Y. 728, 122 N. E. 877. The only exception to this 
general rule is in the case where a branch is closed. The demand for 
the repayment of a deposit may then be made at the head office. 
Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. E. 917, 37 A. L. R. 
712; Id., 250 N. Y. 69, 164 N. E. 745. 

The rules enunciated in those cases would seem to apply to attach- 
ments as well, for as was said in a recent English case (Richardson v. 
Richardson & The National Bank of India, 43 Times Law R. 631): ‘‘In 
principle, attachment of debts is a form of execution, and the general 
power of execution extends only to property within the jurisdiction. 
... In the result, I am of opinion that, in respect of moneys held by 
the bank to the credit of the judgment at the African branches, they 
cannot be made the subject of a garnishee order, for they are not a debt 
recoverable within the jurisdiction.’’ That conclusion was also reached 
in the only reported case here. Bluebird Undergarment Corp. v. Gomez, 
139 Mise. 742, 249 N. Y. S. 319. 

Since the deposit accounts are in Cuba and cannot be reached by 
the attachment here, the examination of the respondent banks may not 
extend to an inquiry as to those deposit accounts (Stine v. Greene, 
supra; In re Harris, D. C., 27 F. Supp.480), and the banks are sustained 
in their refusal to answer the questions propounded to them. The 
plaintiff’s application is accordingly denied. 












BOOK REVIEWS 


Credit Manual of Commercial Laws. The new 1940 edition of Credit 
Manual of Commercial Laws has just been published by the National 
Association of Credit Men, 1 Park Avenue, New York, N. Y. 

Business men are just as much affected by the Laws of Libel in their 
business correspondence as are newspapers, magazines and trade papers, 
according to the discussion of the Laws of Libel featured in the 1940 
edition. This, the 32nd annual edition, contains a number of new fea- 
tures in addition to the complete coverage of the Law of Libel as it 
pertains to business correspondence and more especially to collection 
letters. This new chapter on libel outlines in a definite way the kind of 
words a creditor cannot write to a debtor in order to attempt to influence 
the latter to pay his account. 

During the last year the legislatures in 44 states passed new laws 
affecting business operations. All of these new laws have been included 
in the 1940 edition of the Credit Manual. 

The new Manual, which is designed as a handbook for business 
executives rather than a law text, gives a complete summary of the Laws 
of Contracts, Sales and of Collections. This year’s edition is divided 
into nine main parts, the first one being ‘‘ Making the Sale’’; Part II— 
covering every phase of ‘‘Collecting the Account’’; Part I1I—provides 
a summation of the laws in every state dealing with both selling and 
collecting under such headings as ‘‘Bad Check Laws,’’ ‘‘Bonds on 
Public Improvements,’’ ‘‘Bulk Sales,’’ ‘‘Chattel Mortgages,’’ ‘‘Condi- 
tional Sales,’’ ‘‘Exemptions,’’ ‘‘Commercial Crimes,’’ ‘‘Liens,’’ ‘‘ Nego- 
tiable Instruments,’’ ‘‘Partnerships,’’ ‘‘Statute of Frauds’’ and ‘‘Un- 
employment Compensation.’’ 

Part IV covers the Law of Bankruptcy with an extensive chapter 
dealing with the procedure to be followed by a creditor in collecting a 
claim against an insolvent debtor and, also, the complete text of the 
new United States Bankruptcy Law known as the Chandler Act. 

Part V covers Federal Regulations affecting trade such as Anti-Trust 
and Trade Regulations, Robinson-Patman Act, Wheeler-Lea Act, Tyd- 
ings-Miller Act; also the Federal Wage and Hour Regulations as covered 
by the Fair Labor Standards Act of 1938, and also the National Labor 
Relations Act. Another chapter gives complete coverage on what to 
do when selling the United States Government. 

Other divisions of the 1940 edition include a complete Directory of 
Bankruptcy Referees and an extensive showing of legal forms as used 
in sales and collections. The entire volume is completely indexed, more 
than 24 pages being devoted to a ready reference to more than 2,300 
main headings discussed in this important business handbook. 

The Credit Manual of Commercial Laws is written in layman’s 
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language to give the business man a working knowledge of the laws 


affecting trade. 
The price of the 1940 edition, containing 768 pages, is $6.50 postage 


prepaid. 









Woe Unto You, Lawyers! Reynal and Hitchcock, Inc., 386 Fourth 
Avenue, New York, N. Y., has published a volume of 274 pages entitled 
‘‘Woe Unto You, Lawyers!’’ by Fred Rodell, Professor of Law at Yale 
University Law School. 

This is an unusual sort of book—a lusty, gusty attack on the law 
and all its works. What it sets out to demonstrate is that ‘‘The Law’’ 
as an institution is something of the utmost importance to every one 
of us. 

It is in fact, according to the author, a wholly indefensible institu- 
tion which, through outworn procedures, technical jargon and curious 
mummery, enables a group of medicine-men to dominate our social and 
political lives and our business, to their own gain. 

‘In tribal times,’’ says Mr. Rodell, ‘‘there were the medicine-men. 
In the Middle Ages, there were the priests. Today there are the lawyers. 

‘*Tt is the lawyers who run our civilization for us—our governments, 
our business, our private lives. Most legislators are lawyers; they make 
our laws. Most presidents, governors, commissioners, along with their 
advisors and brain-trusters are lawyers; they administer our laws. All 
the judges are lawyers; they interpret and enforce our laws. As the 
schoolboy put it, ours is ‘a government of lawyers, not of men.’ ’’ 

And from there on, this sharply, incisively written book proceeds to 
quote chapter and verse to support the author’s thesis. His chapter 
heads in themselves indicate the scope and manner of this extremely 
lively polemic. ‘‘The Law of the Lawyers,’’ ‘‘The Way It Works,’’ 
‘*No Tax on Max,’’ ‘‘The Law and the Lady,’’ ‘‘ Fairy Tales and Facts,’’ 
‘‘Let’s Lay Down the Law.’’ Agree or disagree, no reader will be able 
to come away from this book without having his wits both tickled and 
sharpened. 

The price of the book is $2.50. 






























Small Loans—An Investment for Banks. Walter B. French, vice- 
president, The Trust Company of New Jersey, Jersey City, N. J. Pub- 
lished by the Bankers Publishing Company, Cambridge, Mass. 46 pp., 
paper. $1.50. 

This 46 page book is virtually a handbook on personal or consumer 
loans as a business for banks. Its contents are indicated by the titles 
of the five chapters which comprise it. They are History, Experience, 
Types of Small Loans, Developing the Small Loan Business, and Con- 
clusions. 

The author has charge of: consumer credit activities in his own bank. 
He is a graduate of The Graduate School of Banking, class of 1937, and 
wrote his graduation thesis for that institution on this same subject. 
He is also author of articles, including a popular one, ‘‘Back to School 
at Forty,’’ and has been in demand as a speaker at bankers’ meetings 
on consumer credit practices of banks. 

The chapter on Experience contains a historical review of the vari- 
ous types of lenders in the small loan field and of the development of 
usury laws. It also contains considerable material on operating costs 
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of these lenders, interest rates charged, occupational pursuits of bor- 
rowers, loss experience, and other data, much of it documented with 
figures and tables. 

’ Mr. French states that ‘‘all investigations show exceedingly small 
losses even in the depressicn years.’’ He warns, however, that banks 
operating personal loan departments with a small volume of loans, vol- 
ume below $250,000, will probably experience an operating loss or, at 
best, break even. 

In his chapter on Types of Small Loans he lays down a number of 
rules for the sound conduct of a personal loan business. A few of these 
are 

‘* Applicant should live in the community a number of years, at least 
five, be a steady worker and have been with present employer at least 
three years. He should have a good reputation among trades people 
and a good reputation among other lenders of consumer credit. 

‘“Never lend an applicant more than a month and a half’s salary. 
Usually one month is the maximum. The amount also depends on size 
of family and other debts. The larger the number of dependents, the 
smaller the loan. 

‘‘Be careful of wage assignments. Many employers will refuse to 
honor them, and others, if you try to collect, will discharge the employee. 

‘Aged people are poor risks. 

‘‘Don’t waiver on indorsements, even to reduce the required two to 
one. It is too easy to form a bad habit. 

‘Adopt a strict policy with regard to delinquents and do not rebate 
fines. 

‘‘Be careful of loans under one hundred dollars. Most losses are 
in this group.”’ 

Mr. French recommends by implication the plan adopted by some 
banks of making arrangements with reputable employers to make loans 
to employees recommended by them, with or without indorsements. 
Under this arrangement ‘‘all delinquencies are reported to the person- 
nel manager or other officer of the employing firm. This arrangement 
is as good as a dozen indorsements,’’ he states. 

The types of loans discussed in this chapter are Personal Loans, 
Automobile Loans, Modernization Loans, and Equipment Loans. ‘‘Of 
the four, appliance loans are the least popular with banks,’’ he states. 
‘‘The experience record is not especially good,’’ he adds, ‘‘and more 
than six per cent. is needed to make the business profitable. Large 
volume would offset this objection to some extent.’’ 


Mr. French urges that before a bank gets into this business a survey 
be made to estimate the possible volume of loans and character of bor- 
rowers, that no bank enter the field if it is already well covered by an- 
other commercial or industrial bank, and that no effort be made to break 
into the business in a competitive territory by cutting the rate. A 
separate department with trained personnel is necessary to the proper 
handling of applicants, he says. To be successful, the entire personnel 
of the bank must believe in the propriety of the business, he adds. 

Considerable space is devoted to methods for developing necessary 
volume of business, including treatment of borrowers, attitude of lend- 
ing officers, personal solicitations, advertising media, mechanics of check- 
ing credit references. 








